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Among the most significant preroga-
tives that a chief justice enjoys is one 
listed nowhere in the United States 
Code or in the Supreme Court’s Rules. 
It is the customary power to assign 
the opinion for the Court in any case 
in which he is in the majority.1 There 
is a rich literature on the strategy 
and constraints involved in exercis-
ing this power.2 Considerably less 
attention has been paid to the way 
in which a chief justice deploys the 
power of self-expression: assigning a 
majority opinion to himself.3

I was initially tempted to write, 
“the ultimate power of self-expres-

sion,” but of course this is not always 
or even often accurate. In writing 
for the majority, a chief justice, no 

less than any other majority-opinion 
author, is speaking for the Court, not 
simply for himself, and if the project 
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Among the most significant prerogatives that a chief justice enjoys is the power to assign an opinion when 
in the majority.  While The Behavior of Federal Judges only briefly alludes to “a self-expression component of 
the judicial utility function” for Supreme Court justices, I will indulge the assumption that there is something 

special about a chief justice’s choice of when to speak for the Court. In this essay, I examine the current 
chief justice’s practice of self-assigning majority opinions, with the goal of comparing his performance to 

the general patterns established by other chief justices. 

by Linda Greenhouse

1. Similarly by custom, when the chief justice 
has voted in dissent at Conference, the senior 
associate justice who has voted in the majority 
makes the assignment.  See Lee Epstein and Jack 
Knight, The Choices Justices Make, 125 (Wash-
ington, D.C.: CQ Press 1998) (reprinting a 1972 
memo in which Justice Douglas describes to 
Chief Justice Burger the Court’s internal assign-
ment policies).

2. E.g., Forrest Maltzman, James F. Spriggs 
II, & Paul J. Wahlbeck, Crafting Law on the 
Supreme Court: The Collegial Game, 29-56 
(New York, NY: Cambridge University Press 
2000); Elliot E. Slotnick, Who Speaks for the 
Court? Majority Opinion Assignment from Taft to 
Burger, 23 Am. J. Pol. Sci. 60 (Feb. 1979); David 

J. Danelski, The Influence of the Chief Justice in 
the Decisional Process of the Supreme Court, in 
American Court Systems: Readings in Judi-
cial Process and Behavior, 506-519 (Sheldon 
Goldman & Austin Sarat eds., 1978); Harold 
J. Spaeth, Distributive justice: majority opinion 
assignments in the Burger Court, 67 Judicature 
299 (1984); Sue Davis, Power on the Court: Chief 
Justice Rehnquist’s opinion assignments, 74 Judi-
cature 66 (1990). 

3. But see Saul Brenner, The Chief Justices’ Self 
Assignment of Majority Opinions in Salient Cases, 
30 Soc. Sci. J. 143 (1993); Elliot E. Slotnick, The 
Chief Justices and Self-Assignment of Majority 
Opinions: A Research Note, 31 Western Pol. Q. 
219 (1978).
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is to succeed, he must take those 
steps necessary to persuade at least 
four colleagues to stay with him. 
Greater power of self-expression 
comes to the author of a concurring 
or dissenting opinion, but even those 
categories of opinions are bound by 
constraints for any justice, not only 
the chief, who keeps reputational 
and strategic interests in view.

There are other constraints on 
self-assignment beyond the need to 
obtain four other signatures. Given 
the Court’s practice of distributing 
the work evenly—as least in terms 
of raw numbers of majority opin-
ions, regardless of the diverse chal-
lenges posed by individual cases—it 
would be highly unusual for any 
justice to write more than two or 
three majority opinions from any 
of the two-week sitting periods.4 So 
it’s incumbent on the chief justice to 
spread the work around, and to do 
so with a modicum of fairness. Ever 
since John Marshall, who replaced 
the early practice of seriatim opin-
ions with a single opinion for the 
Court as the norm, chief justices have 
been moved to assign themselves the 
most important cases; however, most 
also seem to have felt some obliga-
tion to share at least some of the 
high-profile assignments while also 
taking on their share of the “dogs.”5

But if self-assignment represents 
something less than unrestrained 
self-expression, it is self-expression 
nonetheless. While The Behavior of 
Federal Judges only briefly alludes to 
“a self-expression component of the 
judicial utility function” for Supreme 
Court justices,6 I will indulge the 

assumption that there is something 
special about a chief justice’s choice 
of when to speak for the Court. Law-
rence Baum tells us “judging can be 
understood as self-presentation to a 
set of audiences.”7 For most Supreme 
Court justices, most of the time the 
notion of “audience” outside the 
Court’s precincts is an abstraction; 
few people can name most associ-
ate justices or ascribe to them any 
particular set of opinions. (The flam-
boyantly outspoken Antonin Scalia, 
along with Anthony M. Kennedy in 
his outcome-determinative role at 
the center of a polarized Court, may 
be current exceptions, along with 
Sonia Sotomayor, who seems on the 
way to rock-star status with the 
general public.) 

But a chief justice occupies a singu-
lar role, embodying for many Ameri-
cans the Court that bears his name 
and, if he is to be successful, exerting 
what David Danelski calls “task and 
social leadership.”8 Speaking for the 
Court through a self-assigned major-
ity opinion invokes both kinds of 
leadership. It is an aspect of “task” 
leadership—the chief justice’s job of 
running the Conference and super-
vising the flow of opinion assignment 
and preparation. It is also an aspect 
of the “social” leadership required 
to maintain collegial relationships, 
broker compromise, and present the 
Court’s collective face to the outside 
world. Danelski notes: “The Chief 
Justice’s retention of ‘big cases’ is 
generally accepted by the Justices. In 
fact, the expectation is that he should 
write in those cases so as to lend the 
prestige of his office to the Court’s 

pronouncement.”9 
Of course, only a small number of 

Supreme Court cases concern core 
questions of constitutional struc-
ture or individual rights. But when 
they do, a majority opinion by the 
chief justice serves a signaling func-
tion: evidence that a question grip-
ping the country has received the 
Supreme Court’s full attention and 
that the Court’s answer bears the 
imprimatur of the highest judicial 
officer in the land. Thus we have, 
famously speaking for the Court, 
Chief Justice Warren in Brown v. 
Board of Education;10 Chief Justice 
Burger in the Watergate tapes 
case, United States v. Nixon11 (even 
though, as we subsequently learned, 
the unanimous opinion issued in 
the chief justice’s name was largely 
written by other members of the 
Court, who considered it vital for 
a decision likely to force a presi-
dent from office to be issued in the 
name of the chief justice);12 and 
Chief Justice Rehnquist in Dickerson 
v. United States13 (a closely watched 
act of judicial supremacy that reaf-
firmed the Miranda Rule, rejecting 
a congressional effort at its legisla-
tive repudiation). More recently, it 
was predictable that Chief Justice 
Roberts would undertake to speak 
for the Court in the Affordable Care 
Act case,14 even though the effort 
failed to attract any other member 
of the Court to the full range of his 
analysis of the various issues in the 
case.15

In this essay, I examine the current 
chief justice’s practice of self-assign-
ing majority opinions, with the goal 
of comparing his performance to 
the general patterns established by 
other chief justices. John G. Roberts 
Jr. has now been chief justice for eight 
terms, beginning in October 2005, 
time enough for his own pattern to 
become clear.

First, a word about our incumbent 
chief justice. The circumstances of 
his ascension to the center chair were 
highly unusual and dramatic. Presi-
dent George W. Bush first named him, 
on July 19, 2005, to succeed Associ-
ate Justice Sandra Day O’Connor, who 
earlier that month had announced 

4. The Supreme Court hears oral argument in 
seven two-week periods from October through 
April, typically sitting on Monday, Tuesday, and 
Wednesday mornings.  These days, the typical 
number of cases heard per two-week sitting is 
12, although the number is often higher in the 
earlier sittings and lower in the later months.

5. While Marshall himself certainly wrote 
more than his share of landmark opinions, it’s not 
necessarily the case that every Marshall opinion 
to which history has given landmark status was 
so regarded in its day.  For a self-described 
“revisionist look” at this question, see Michael 
J. Klarman, How Great Were the ‘Great’ Marshall 
Court Opinions? 87 Va. L. Rev. 1111 (2001).

6. Lee Epstein, William M. Landes, & Richard 
A. Posner, The Behavior of Federal Judges: A 
Theoretical and Empirical Study of Ratio-
nal Choice, 118 (Cambridge, MA: Harvard 

University Press 2013).
7. Lawrence Baum, Judges and Their Audi-

ences: A Perspective on Judicial Behavior, 
158 (Princeton, NJ: Princeton University Press 
2006).

8. Danelski, supra n. 2. 
9. Id. at 514.
10. 347 U.S. 483 (1954).
11. 418 U.S. 683 (1974).
12. Bob Woodward & Scott Armstrong, The 

Brethren: Inside the Supreme Court, 374-419 
(New York, NY: Simon & Schuster 2005).

13. 530 U.S. 420 (2000).
14. NFIB v. Sebelius, 132 S. Ct. 1566 (2012).
15. See Linda Greenhouse, Is It the Roberts 

Court?, in The Health Care Case: The Supreme 
Court’s Decision and Its Implications, 
186-191 (Nathanial Persily, Gillian E. Metzger, & 
Trevor W. Morrison eds., 2013).
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tabLe 1. Salient Cases of the Roberts Court

2005 Term
Ayotte v. Planned Parenthood of Northern New England, 546 U.S. 320 (2006)—abortion—vacated injunction issued on facial challenge to New Hampshire parental 
notification law
Burlington Northern & Santa Fe Railway v. White, 548 U.S. 53 (2006)—civil rights—broad interpretation of anti-retaliation provision of Title VII
Daimler Chrysler v. Cuno, 547 U.S. 332 (2006)—jurisdiction—rejected taxpayer standing to challenge state tax policy
Garcetti v. Ceballos, 547 U.S. 410 (2006)—First Amendment—no First Amendment protection for public employee’s job-related speech
gonzales v. o Centro Espirita beneficente Uniao do Vegetal, 546 U.S. 418 (2006), First Amendment—government did not demonstrate a compelling interest for 
seizing psychedelic tea used for sacramental purpose
Gonzales v. Oregon, 546 U.S. 243 (2006)—administrative law—rejected application of Controlled Substances Act to Oregon’s assisted suicide law
Hamdan v. Rumsfeld, 548 U.S. 567 (2006)—jurisdiction—Bush White House military commissions were improperly established. ROBERTS RECUSED
House v. Bell, 547 U.S. 518 (2006)—criminal law—new trial ordered based on state death row inmate’s newly discovered evidence
Hudson v. Michigan, 547 I.S. 586 (2006)—criminal law—rejected exclusionary rule as applied to failure of police to knock and announce
League of United Latin American Citizens v. Perry, 548 U.S. 399 (2006)—civil rights—a Texas congressional district invalidated under Section 2 of the Voting Rights Act
Randall v. Sorrell, 548 U.S. 230 (2006)—First Amendment—overturned Vermont campaign contribution limits as too low
Rapanos v. United States, 547 U.S. 715 (2006)—administrative law—limited federal jurisdiction over isolated wetlands
Rumsfeld v. fAIR, 547 U.S. 47 (2006)—First Amendment—rejected First Amendment challenge by law schools to requirement to admit military recruiters

2006 Term
Federal Election Commission v. Wisconsin Right to Life, 551 U.S. 449 (2007)—First Amendment—allowed corporate “issue ads” to be broadcast during weeks leading up 
to a federal election
Gonzales v. Carhart, 550 U.S. 124 (2007)—abortion—upheld Federal Partial-Birth Abortion Ban Act
Hein v. Freedom From Religion Foundation, 551 U.S. 587 (2007)—jurisdiction—barred taxpayer standing to challenge White House expenditures of behalf of religious 
activities
Ledbetter v. Goodyear Tire & Rubber, 550 U.S. 618 (2007)—civil rights—narrow reading of Title VII statute of limitations
Leegin Creative Leather Products v. PSKS Inc., 551 U.S. 877 (2007)—antitrust—vertical price restraints no longer a per se Sherman Act violation
Massachusetts v. Environmental Protection Agency, 549 U.S. 497 (2007)—jurisdiction & administrative law—upheld EPA jurisdiction over carbon dioxide emissions
morse v. frederick, 551 U.S. 393 (2007)—First Amendment—students have no First Amendment right to advocate illegal drug use
parents Involved in Community schools v. seattle school District no. 1, 551 U.S. 701 (2007)—civil rights—overturned race-conscious student assignment plans
Philip Morris v. Williams, 549 U.S. 346 (2007)—punitive damages—placed due process limits on punitive damages
Rita v. United States, 551 U.S. 338 (2007)—criminal law—post-Booker guidelines sentences presumed reasonable
Uttecht v. Brown, 551 U.S. 1 (2007)—criminal law—on habeas, requirement of federal court deference to state trial judge’s findings on jury selection 

2007 Term
Baze v. Reese, 553 U.S. 35 (2008)—criminal law—rejected challenge to lethal injection
Boumediene v. Bush, 553 U.S. 723 (2008)—jurisdiction—Guantanamo detainees have a constitutional right to seek federal court habeas corpus
CBOCS West v. Humphries, 553 U.S. 442 (2008)—civil rights—upheld a Title VII retaliation claim
Crawford v. Marion County, 553 U.S. 181 (2008)—civil rights—rejected facial challenge to voter ID law
Davis v. Federal Election Commission, 554 U.S. 724 (2008)—First Amendment—overturned “millionaires’ amendment” designed to equalize financial playing field in 
federal election law
District of Columbia v. Heller, 554 U.S. 570 (2008)—Second Amendment—found an individual right to keep a gun at home
Exxon Shipping Co. v. Baker, 554 U.S. 471 (2008)—punitive damages—reduced damages in major oil spill case
Gall v. United States, 552 U.S. 38 (2008)—criminal law—no presumption of unreasonableness in out-of-guidelines sentence
Kennedy v. Louisiana, 554 U.S. 407 (2008)—capital punishment for child rape violated Eighth Amendment
Kimbrough v. United States, 552 U.S. 85 (2008)—broadened judicial sentencing discretion in crack cocaine cases
medellin v. Texas, 552 U.S. 491 (2008)—separation of powers—Vienna Convention on Consular Relations not self-executing
munaf v. geren, 553 U.S. 674 (2008)—habeas doesn’t shield U.S. citizen from Iraqi criminal jurisdiction
Snyder v. Louisiana, 552 U.S. 472 (2008)—criminal law—overturned death sentence based on Batson violation

2008 Term
Altria v. Good, 555 U.S. 70 (2008)—federalism—no federal preemption of state law claims based on false cigarette advertising
Ashcroft v. Iqbal, 556 U.S. 662 (2009)—jurisdiction—raised the pleading standard for civil complaints
Caperton v. Massey, 556 U.S. 868 (2009)—due process—economic interest requires judicial recusal
Cone v. Bill, 556 U.S. 449 (2009)—criminal law—habeas corpus granted to capital defendant on ground of suppressed evidence
District Attorney’s office v. osborne, 557 U.S. 52 (2009)—criminal law—defendant not constitutionally entitled to DNA evidence
FCC v. Fox Television Stations (Fox I), 556 U.S. 502 (2009)—First Amendment—fines for broadcast of “fleeting expletives” were not arbitrary or capricious
Horne v. Flores, 129 S. Ct. 2579 (2009)—jurisdiction—overturned statewide injunction in suit for public school language resources
Melendez-Diaz v. Massachusetts, 557 U.S. 305 (2009)—criminal law—Sixth Amendment requires testimony of laboratory technician
northwest Austin municipal Utility District no. 1 v. holder, 557 U.S. 193 (2009)—civil rights—suggested without deciding that Section 5 of the Voting Rights Act was 
unconstitutional
Pleasant Grove v. Summum, 555 U.S. 460 (2009)—First Amendment—“government speech” doctrine gives government leeway to reject privately-sponsored religious 
monument
Ricci v. DeStefano, 129 S. Ct. 2658 (2009)—civil rights—city lacked “strong basis in evidence” to cancel employment test results that disfavored black applicants
Safford Independent School District v. Redding, 557 U.S. 364 (2009)—criminal law—qualified immunity for unconstitutional search of a student’s underwear
winter v. natural Resources Defense Council, 555 U.S. 7 (2009)—administrative law—rejected environmental challenge to Navy’s use of sonar
Wyeth v. Levine, 555 U.S. 555 (2009)—federalism—FDA drug approval doesn’t bar state tort liability
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tabLe 1. Salient Cases of the Roberts Court

2009 Term
Berghuis v. Thompkins, 130 S. Ct. 2250 (2010)—criminal law—silence can be construed as Miranda waiver
Christian Legal Society v. Martinez, 130 S. Ct. 2971 (2010)—First Amendment—upheld a state law school’s open-access requirement for student groups
Citizens United v. Federal Election Commission, 558 U.S. 310 (2010)—First Amendment—granted broad political speech rights to corporations
Doe v. Reed, 130 S. Ct. 2811 (2010)—First Amendment—upheld public disclosure of referendum petition signers
free Enterprise fund v. public Company Accounting oversight board, 130 S. Ct. 3138 (2010)—separation of powers—limitation on presidential power to remove 
members of board is unconstitutional
Graham v. Florida, 130 S. Ct. 2011 (2010)—criminal law—Eighth Amendment bars life without parole for juvenile nonhomicide offenders
holder v. humanitarian law project, 130 S. Ct. 2705 (2010)—First Amendment—material support law doesn’t violate freedom of association
McDonald v. Chicago, 130 S. Ct. 3020 (2010)—Second Amendment—incorporated against the states
Padilla v. Kentucky, 130 S. Ct. 1473 (2010)—criminal law—Sixth Amendment requires advice to defendant of immigration consequences of guilty plea
Salazar v. Buono, 130 S. Ct. 1803 (2010)—First Amendment—remanded challenge to Christian cross on one-time federal law in Mojave Desert
Skilling v. United States, 130 S. Ct. 2896 (2010) –criminal law—narrows construction of federal honest-services fraud statute
United States v. Comstock, 560 U.S. 126 (2010)—federalism—Necessary and Proper Clause authorizes extended commitment after expiration of criminal sentence for 
sex offenders
United states v. stevens, 130 S. Ct. 1577 (2010)—First Amendment—overturns federal law criminalizing selling of animal cruelty videos

2010 Term
Arizona Christian School Tuition Organization v. Winn, 131 S. Ct. 1436 (2011)—jurisdiction—no standing for taxpayers to challenge tax credits used for religious school 
tuition
Arizona free Enterprise v. bennett, 131 S. Ct. 2806 (2011)—First Amendment—struck down a matching-fund program intended to equalize campaign finance 
resources
Ashcroft v. al-Kidd, 131 S. Ct. 2074 (2011)—jurisdiction—immunity for Attorney General in civil suit by U.S. citizen wrongly arrested for terrorism
AT&T Mobility v. Concepcion, 130 S. Ct. 3322 (2011)—business/class action—Federal Arbitration Act preempts state law permitting class-wide arbitration
Brown v. Entertainment Merchants Association, 131 S. Ct. 2729 (2011)—First Amendment—Constitution protects sale of violent video games to minors
Brown v. Plata, 131 S. Ct. 1910 (2011)—jurisdiction—upheld injunction requiring release of prisoners from overcrowded California prisons
Bruesewitz v. Wyeth, 131 S. Ct. 1868 (2011)—federalism—federal vaccine law preempts design defect suits
Chamber of Commerce v. whiting, 131 S. Ct. 1968 (2011)—federalism—no federal preemption of employer sanctions for hiring undocumented workers
Connick v. Thompson, 131 S. Ct. 1350 (2011)—criminal law—a single Brady violation doesn’t make out a Section 1983 failure-to-train violation in prosecutor’s office
Kentucky v. King, 131 S. Ct. 1849 (2011)—criminal law—expands exigent-circumstance exception to warrant requirement
snyder v. phelps, 131 S. Ct. 1207 (2011)—First Amendment—obnoxious protest speech can’t give rise to emotional distress claim
Sorell v. IMS Health, 131 S. Ct. 2653 (2011)—First Amendment—overturns state patient-privacy law on ground of First Amendment rights for data-mining companies
Wal-Mart v. Dukes, 131 S. Ct. 2541 (2011)—business/class action—bars this nationwide class action

2011 Term
Arizona v. United States, 132 S. Ct. 2482 (2012)—federalism—major portions of Arizona immigration law preempted
Coleman v. Maryland Court of Appeals, 132 S. Ct. 2307 (2012)—federalism—self-care provision of Family and Medical Leave Act is unconstitutional as applied to state 
employees
FCC v. Fox Television Stations (Fox II), 132 S. Ct. 2307—First Amendment—fines for “fleeting expletive” broadcast set aside for lack of fair notice
Florence v. Chosen Board of Freeholders, 132 S. Ct. 1510—criminal law—strip search without suspicion permitted of newly admitted prison inmates
hosanna-Tabor Evangelical Church and school v. Equal Employment opportunity Commission, 132 S. Ct. 694 (2012)—First Amendment—recognized a ministerial 
exception to anti-discrimination laws
Knox v. Service Employees International Union, 132 S. Ct. 2277 (2012)—First Amendment—supplemental union dues violated objectors’ First Amendment rights
Maples v. Thomas, 132 S. Ct. 912 (2012)—criminal law—murder conviction overturned due to lawyer abandonment
nfIb v. sebelius, 132 S. Ct. 1566 (2012)—federalism/administrative law—Affordable Care Act mandate’s penalty upheld as a tax
United States v. Jones, 132 S. Ct. 945 (2012)—criminal law—warrantless planting of a GPS device was a trespass that violated the Fourth Amendment

2012 Term
Adoptive Couple v. Baby Girl, 133 S. Ct. 1521 (2013)—Indian law—Indian Child Welfare Act didn’t bar adoption of Indian child under circumstances of this case
Agency for International Development v. Alliance for open society, 12-10 (June 20, 2013)—First Amendment—government can’t condition a grant on affirmation of 
policy belief
American Express v. Italian Colors, 12-133 (June 20, 2013)—business/class action—upheld contracts that bar class arbitration
Arizona v. Intertribal Council, 12-71 (June 17, 2013)—federalism—preemption of Arizona’s requirement for proof of citizenship at the polls
Association for Molecular Pathology v. Myriad Genetics, 12-398 (June 13, 2013)—business/patent—no patent on naturally occurring DNA
City of Arlington v. FCC, 133 S. Ct. 1863 (2013)—administrative law—Chevron deference applies to agency’s view of its own jurisdiction
Clapper v. Amnesty International, 133 S. Ct. 1138 (2013)—no standing to challenge federal wiretap policy and practice
Fisher v. University of Texas, 11-345 (June 24, 2013)—civil rights—remand on affirmative action admissions
Florida v. Jardines, 133 S. Ct. 1138 (2013)—criminal law—Fourth Amendment bars warrantless dog sniff at a private home’s front door
hollingsworth v. perry, 12-144 (June 26, 2013)—jurisdiction—no standing on appeal for Proposition 8 proponents
Kiobel v. Royal Dutch petroleum, 133 S. Ct. 1659 (2013)—jurisdiction—Alien Tort Statute doesn’t give a non-U.S. cause of action
Maryland v. King, 12-207 (June 3, 2013)—criminal law—Fourth Amendment permits DNA sample from arrestees
shelby County v. holder, 12-96 (June 25, 2013)—civil rights—Voting Rights Act’s Section 4 is unconstitutional
United States v. Windsor, 12-307 (June26, 2013)—civil rights—Defense of Marriage Act overturned
Vance v. Ball State University, 11-556 (June 24, 2013)—narrow definition of Title VII supervisor

note: Cases in which Chief Justice Roberts wrote the majority opinion are in boldface. Decisions from which he dissented are in italics.
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an unexpected decision to retire. 
Following Chief Justice Rehnquist’s 
death over Labor Day weekend, and 
with the start of the new term just 
a month away, the president acted 
quickly to withdraw Judge Roberts’s 
original nomination and send the 
Senate a new one, this time designat-
ing him to be the 17th chief justice. 
The nominee had clerked for Asso-
ciate Justice Rehnquist during the 
1980 Term before embarking on a 
career as a leading Supreme Court 
practitioner. By the time he served as 
a pallbearer carrying the late chief 
justice’s coffin to lie in state in the 
Court’s main hall, he was the chosen 
successor, an accidental chief justice 
in a sense. At age 50, he would be the 
youngest person to hold the job since 
Chief Justice Marshall. 

He was also the first new justice 
to join the Court since Stephen G. 
Breyer succeeded Harry A. Blackmun 
11 years earlier. His arrival at the 
Court on the eve of the new term thus 
ended a period of membership stabil-
ity unequalled in duration since the 
early 19th century. Justice John Paul 
Stevens, the senior Associate Justice, 
who administered the oath of office 
on September 29, was already a 
justice when John Roberts had begun 
his clerkship a quarter-century 
earlier. Even for someone of the new 
chief justice’s accomplishments—39 
Supreme Court arguments as a gov-
ernment and private lawyer, acclaim 
for his advocacy skills—it must have 
been a bit daunting to parachute into 
a Court whose members had served 
together for so long and who were 
still mourning the loss of a well-liked 
colleague. 

Even so, to whatever extent an 
outsider can know the rules that 
govern a chief justice’s conduct of his 
office, it’s safe to assume that Chief 
Justice Roberts knew them. (It’s also 
safe to assume that his close obser-
vation of the Court had provided 
him with negative as well as positive 
models. During his clerkship, Warren 
Burger was chief justice, and perhaps 
the young John Roberts observed the 
pattern described with some asper-
ity in the memoir that Justice John 
Paul Stevens published in retire-

ment: “...[C]ases raising First Amend-
ment issues are typically the subject 
of extensive coverage in the press. 
I had the impression that Warren 
Burger would assign the opinions in 
such cases to himself when the First 
Amendment claim was vindicated 
but to Byron White when the opinion 
would receive a hostile reception on 
the editorial pages. That practice 
contributed to Byron’s reputation 
in the press as an enemy of the First 
Amendment.”)16

It’s not my purpose here to provide 
an ideological portrait of Chief Justice 
Roberts. The Behavior of Federal 
Judges demonstrates in its Supreme 
Court chapter that he is among the 
more conservative justices of the last 
70-plus years.17 Of the book’s many 
interesting observations on current 
voting behavior, perhaps the most 
pertinent is how infrequently Chief 
Justice Roberts is in dissent, second 
only to Justice Kennedy.18 My own 
data indicate that while Chief Justice 
Roberts and Justice Kennedy have 
vied for the distinction of casting 
the fewest dissenting votes, the chief 
justice actually won that race in the 
2005, 2007, 2009, and 2011 Terms.19 
The general point here is that Chief 
Justice Roberts occupies a conser-
vative center of a very conservative 
Court.20 For present purposes, the 
point is that the chief justice is in a 
position to assign the great majority 

of opinions of the Court, including 
self-assigning in major cases.21

In turn, this observation raises the 
question, what is a major case? There 
seem to be almost as many defini-
tions of a salient Supreme Court 
decision as there are writers on the 
subject: the number of amicus briefs 
the case attracted;22 whether the 
decision altered precedent or struck 
down a statute as unconstitutional;23 
the frequency of the decision’s treat-
ment in casebooks or leading public-
law texts;24 whether the decision is 
“headlined on the cover of the issue 
of the Lawyers’ Edition of the United 
States Supreme Court Reports in 
which it appears;”25 the number of 
times the Court itself cites the deci-
sion during the ensuing five years;26 
whether the decision was reported 
the next day on the front page of the 
New York Times.27

Given this array of options and the 
fact that, for nearly 30 years, I was the 
author of most of the front-page arti-
cles about Supreme Court decisions 
that appeared in the Times,28 I will 
offer my own definition of salience, 
perhaps no more idiosyncratic, or 
barely so, than those in the literature. 
My measure is whether I deemed 
the decision important at the time 
(whether or not my editors showed 
their agreement by placing the story 
on Page One); whether I would have 
deemed the decision important had 

16. John Paul Stevens, Five Chiefs: A Supreme 
Court Memoir, 235 (New York, NY: Little, Brown 
and Co. 2011).  See also, Linda Greenhouse, How 
Not To Be Chief Justice: The Education of William 
Rehnquist, 154 U. Pa. L. Rev. 1365 (2006).

17. See supra n. 6, at 106-115.
18. Id. at 137.
19. I should note at this point that I have 

kept my own Supreme Court statistics for many 
years, and, for the sake of consistency, I will rely 
on them in this article.  My judgment calls (e.g. 
whether to consider a partial concurrence to 
be a functional dissent) may from time to time 
differ from others’, but that’s in the nature of 
such an exercise.  I should also point out that 
the dissenting votes I refer to here are gross 
numbers, i.e. all dissenting votes.  These data 
don’t capture Justice Kennedy’s very particular 
role in closely divided cases, in which his prefer-
ences essentially define a 5-to-4 majority, so I 
don’t mean to cast doubt on his role as the “super 
median” justice on the current Court.  See Lee 
Epstein & Tonja Jacobi, Super Medians, 61 Stan-
ford L. Rev. 37 (2008).

20. Adam Liptak, Court Under Roberts Is Most 
Conservative in Decades, N.Y. Times, July 25, 
2010, at A1.

21. While it is certainly possible to imagine 
a chief justice who is regularly outvoted, this 
hasn’t been the case in recent decades.  In any 
event, the “opinion assignment ratio” (OAR), 
as described further below, offers a technique 
for treating all justices equally, regardless of 
how often they are in dissent, by looking only 
at those majority opinions that are available to 
be assigned to an individual justice—available 
because that justice has voted with the majority.

22. E.g., Maltzman, Spriggs, & Wahlbeck, supra 
n. 2, at 45.

23. Id. at 46.
24. Danelski, supra n. 2, at 519, n. 13; Slotnick, 

supra n. 2, at 220, n. 7; Brenner, supra n. 2, at 145.
25. Spaeth, supra n. 2.
26. S. Sidney Ulmer, The Use of Power in the 

Supreme Court: The Opinion Assignments of Earl 
Warren, 30 J. of Pub. L. 49, 55 (1970).

27. Lee Epstein & Jeffrey A. Segal, Measuring 
Issue Salience, 44 Am. J. Pol. Sci. 66, 72 (2000).

28. Linda Greenhouse, 2,691 Decisions, N.Y. 
Times, July 13, 2008, at WK1.  I did not, however, 
determine where my articles would be placed, 
and in fact was very rarely consulted on that 
point by the editors charged with making that 
decision. 
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I been writing about it;29 and finally, 
whether I believe the case was 
deemed important within the Court 
even if ultimately it wasn’t regarded 
as such by the outside world. Clearly, 
these are subjective measures, not 
replicable by other researchers, and 
for this reason I have appended a 
list of the 101 decisions (of a total 
of 562) I deem salient, as well as a 
list of 31 decisions I believe most 
people would consider to have been 
the most important of the past eight 
terms. Except where indicated, my 
statistical portrait is based on the 
larger set of 101. Readers can judge 
for themselves whether my criteria 
have produced a valid list.

Almost all students of the self-
assignment practices of chief justices 
have found that chief justices “over 
assign” major cases to themselves, 
and Chief Justice Roberts is no excep-
tion. Elliot Slotnick, considering Taft 
through Burger, found that while 
chief justices assigned themselves 
the majority opinions in 14.8 percent 
of the universe of cases in which they 
were in the majority, the figure rose 
to 24.8 percent of the “important” 
cases. This is the “opinion assign-
ment ratio” (OAR), which Slotnick 
describes as “a simple measure 
which reports the percentage of the 
time when a Justice is ‘available’ for 
majority opinion assignments that 
he actually gets the assignment.”30

In his article The Chief Justices and 
Self-Assignment of Majority Opinions: 
A Research Note, Slotnick further 
observes that every chief justice in 
his database “wrote relatively more 

opinions in important cases than 
did their colleagues” and that all 
had a higher assignment ratio in the 
important cases than in the case uni-
verse as a whole. While six percent of 
the assignments that went to asso-
ciate justices were in “important” 
cases, nearly 12 percent of the chief 
justices’ assignments were in that 
category.31

From the other end of the tele-
scope: what proportion of the most 
important cases went to the chief 
justice? Collecting the work of others 
who have studied the question going 
back to Taft, Saul Brenner notes that 
Chief Justice Taft assigned himself 
more than one-third of the impor-
tant majority opinions (ranging from 
34 to 38.2 percent, depending on the 
study). More recently, Chief Justices 
Burger and Rehnquist both assigned 
themselves one-quarter of the 
important cases. (These are absolute 
numbers, not the “opinion assign-
ment ratio,” which, as explained 
above, looks only at “available” opin-
ions.)32

Brenner’s own data differ some-
what; he notes that he considered 
only a small number of decisions to 
be salient (437 cases from the first 
year of John Marshall’s tenure as 
chief justice through the third year 
of William Rehnquist’s.) The average 
self-assignment ratio across the span 
of 12 chief justices plus the Rehnquist 
fraction was 35 percent.33

Chief Justice Roberts fits this 
general pattern. Of the 101 decisions 
I deem salient, the chief justice wrote 
the majority opinions in 25. He was 

in the majority in 85 of the 101 cases, 
meaning that he wrote salient major-
ity opinions in 29 percent of such 
cases that were available to him. 
If those 85 assignments had been 
divided evenly among all justices, 
each would have written 9.4 majority 
opinions, implying that Chief Justice 
Roberts over-assigned salient major-
ity opinions to himself by a factor of 
three. (Had I applied a more strin-
gent definition of salience, listing 
not only cases that were important 
but boiling down the 101 to the 31 
most important decisions of the past 
eight years, the profile would show 
an even more dramatic over-assign-
ment.) The chief justice was available 
to write the majority opinion in 25 
of the 31 cases (he dissented in five 
and was recused in one), and of those 
25, he assigned himself 10 majority 
opinions for an OAR of 40 percent. 
(See Table 2)

During the 2005 Term, his first 
term, he was available for nine out 
of 13 assignments in salient cases, 
of which he gave himself three, for 
an OAR of 33 percent. Although that 
proved to be his peak OAR, he came 
close in most subsequent terms: 
three out of 10 in the 2006 Term; 
three out of 11 in 2007; three out of 
10 in 2008; four out of 12 in 2009; 
three out of 12 in 2010; four out of 12 
in 2012. The exception was the 2011 
Term, in which Chief Justice Roberts 
was available for assignment in all 
nine salient cases and assigned the 
majority opinion to himself in only 
two: NFIB v. Sebelius, the Affordable 
Care Act case,34 and Hosanna-Tabor 
Evangelical Church and School v. 
Equal Employment Opportunity Com-
mission35 (a significant Free Exercise 
decision that for the first time rec-
ognized a “ministerial exception,” 
grounded in the First Amendment, 
to generally applicable anti-discrim-
ination laws). While the chief justice 
wrote his typical complement of 
seven majority opinions during the 
2011 Term (he has written either 
seven or eight in every term), he 
perhaps saved his energy for what he 
had to know was the most important 
opinion of his career, in the health-
care case.36 

29. I covered the Roberts Court for only its 
first three terms.

30. Slotnick, supra n. 3, at 220.
31. Id. at 222.  As Slotnick explains in footnote 

7 of his article, he uses the “public law” defini-
tion of “important”; if a case was discussed in 
at least two of the sources he lists, it is deemed 
important.

32. Brenner, supra n. 3, at 144.
33. Id. at 146.
34. 132 S. Ct. 1566 (2012).
35. 132 S. Ct. 694 (2012).
36. However, it is highly likely that the chief 

justice intended to write one more majority 
opinion, an important one, during the 2011 
Term.  Douglas v. Independent Living Center 
of Southern California, 132 S. Ct. 1204 (2012), 
raised the question of whether in the absence 
of an explicit statutory right of action, the 
Supremacy Clause itself could provide—as the 
Ninth Circuit had held in this case—a private 

right of action to sue a state for allegedly 
refusing to follow a federal policy. This por-
tentous question went unanswered in an eight-
page opinion by Justice Breyer, who said there 
was no need to answer it because after the 
Court’s grant of certiorari, the federal govern-
ment had approved the challenged state policy, 
erasing the asserted conf lict between the 
federal and state governments. Consequently, 
the Court vacated the Ninth Circuit’s decision 
and remanded the case. Such a result might 
have been expected to receive the justices’ 
unanimous assent.  But the vote was 5 to 4, 
with Chief Justice Roberts writing a dissent-
ing opinion—one of only three he published 
during the term—gratuitously addressing 
the merits of the issue and clearly drafted to 
speak for a majority before one or more of his 
original allies became persuaded that judicial 
minimalism was the better course under the 
circumstances.
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Hosanna-Tabor was a unanimous 
decision, while the healthcare deci-
sion was, famously, 5 to 4. It is 
perhaps no coincidence that these 
were the two Roberts majority 
opinions in the 2011 Term’s salient 
cases. Across the years, chief jus-
tices are most likely to self-assign 
in unanimous cases on the one hand 
and in cases that sharply divide the 
Court on the other. We can speculate 
as to the reasons for this pattern. 
The authorship of an opinion for a 
unanimous Court is the most direct 
way for a chief justice to display 
at least the appearance of leader-
ship. Whether real leadership was 
involved in producing a unanimous 
result is, of course, a different ques-
tion. Perhaps the correct outcome of 
the case was obvious to all the jus-
tices, and the chief justice assigned 
it to himself in order to shoulder 
his share of easy, less rewarding 
assignments. Perhaps the decision 
was unanimous only because the 
chief justice yielded on important 
points, or left major questions unde-
cided—a description that could well 
fit Hosanna-Tabor, which left open 
the question of how the ministerial 
exception might apply to employees 
of a religious institution not directly 
involved in religious activity. No 
matter; a unanimous opinion is sym-
bolically expressive, making both 
the chief and “his” Court look good. 
During his first term, Chief Justice 
Roberts might have felt an especially 
keen desire to speak for a unanimous 
Court: Of his eight majority opinions 
during that term, six were in cases 
decided by votes of 9 to 0 or 8 to 0.37

Given the appeal that a unanimous 
face has for the Court, why might 
a chief justice also want to under-
take the majority opinion when the 
Court is most obviously divided? 
One reason for writing any major-
ity opinion is to retain the maximum 
possible control over how an issue is 
framed. Even if compromise proves 
necessary to hold a fragile major-
ity, it remains the case that it is 
usually the initial draft of a majority 
opinion to which other justices must 
respond. In a 5-to-4 decision, every 
vote counts, and assuming a higher-

37. While one might wonder whether by 
assigning an opinion to himself, a chief justice 
increases the chance that the decision will 
turn out to be unanimous, I have never seen 
evidence of this kind of “rallying around the 
chief” on the part of other justices.  Frank 
B. Cross and Stefanie Lindquist investigated 
this question in their article, The Decisional 
Significance of the Chief Justice, 154 U. Pa. L. 
Rev. 1665 (2006).  While they found some 
evidence that a chief justice can inf luence the 
Court’s docket-setting function, and also that 
becoming Chief can inf luence an individual’s 
own behavior, they found little to suggest that 

a chief justice exerts a gravitational pull on his 
colleagues’ views on the outcome of cases.  Sue 
David quotes Chief Justice Rehnquist as saying 
that his colleagues “defer not in the slight-
est on matters of law” but that “if there’s a 
problem in the parking garage or the tempera-
ture is set uncomfortably in the conference 
room, they are quick to invoke my author-
ity.” Sue Davis, The Chief Justice and Judicial 
Decision-Making: The Institutional Basis for 
Leadership on the Supreme Court , in Supreme 
Court Decision-Making: New Institution-
alist Approaches, 121 (Cornell W. Clayton & 
Howard Gillman eds., 1999).

tabLe 2. The 31 Most Important Cases of the Roberts Court

2005 Term
Hamdan v. Rumsfeld—Chief Justice Roberts RECUSED

2006 Term
Gonzales v. Carhart
parents Involved in Community schools v. seattle school District no. 1

2007 Term
Baze v. Rees
Boumediene v. Bush
District of Columbia v. Heller

2008 Term
Ashcroft v. Iqbal
Caperton v. Massey
northwest Austin municipal Utility District no. 1 v. holder
Ricci v. DeStefano
Wyeth v. Levine

2009 Term
Citizens United v. Federal Election Commission
McDonald v. City of Chicago

2010 Term
Arizona Free Enterprise v. Bennett
AT&T Mobility v. Concepcion
Brown v. Entertainment Merchants Association
Brown v. Plata
snyder v. phelps
Sorrell v. IMS Health
Wal-Mart v. Dukes

2011 Term
Arizona v. United States
hosanna-Tabor Evangelical Church and school v. EEoC
nfIb v. sebelius
United States v. Jones

2012 Term
Association for Molecular Pathology v. Myriad Genetics
Fisher v. University of Texas
hollingsworth v. perry
Kiobel v. Royal Dutch petroleum
Maryland v. King
shelby County v. holder
United States v. Windsor

note: cases in which Chief Justice Roberts wrote the majority opinion are in boldface. Cases in which he dissented are in italics. For citations 
and holdings of the cases, see Appendix A.



WWW.AJS .ORG   e    JUDICATURE    97

than-usual degree of engagement 
on the part of the justices—because 
often these may be the most salient 
or ideologically charged cases—it 
seems natural for the chief justice 
to want to be in the strongest posi-
tion to influence the outcome. Elliot 
Slotnick explains that “being able to 
make or break a given Court major-
ity” gives the chief justice “added 
impetus for writing opinions for a 
highly divided court” regardless of 
“the resulting negative implications 
for the Court’s symbolic appearance 
of unity.”38 Thus, Slotnick finds in his 
survey going back to Taft that chief 
justices “over assigned” themselves 
to unanimous cases (especially in 
important cases). While the over 
assignment trails off as the Court 
becomes less cohesive, it rises again 
in the most closely divided cases.39

Chief Justice Roberts follows this 
pattern. His 61 majority opinions 

break down as Figure 1 shows.
Of his 17 majority opinions in 

the most closely divided cases, 10 
came in salient cases, while of the 
23 unanimous opinions, only six 
were in salient cases. One possible 
implication of this differential is 
that Chief Justice Roberts (like his 
predecessors) chooses to write for a 
unanimous Court essentially for the 
sake of symbolic value of unanimity, 
without much regard for the specifics 
of the case, while his choice to write 
in closely divided cases reflects a 
higher degree of personal commit-
ment to the outcome.

This theory may be borne out by 
comparing the subject of Chief Justice 
Roberts’s overall majority opinion 
output with his majority opinions 
in the subset of salient cases. Of his 
61 majority opinions, the biggest 
share, 15 (25 percent), came in the 
area of criminal law and procedure. 
(I include habeas corpus cases in this 
category.) By contrast, among his 25 
majority opinions in salient cases, 

the biggest share, 11 (44 percent), 
came in First Amendment cases (free 
speech and the religion clauses), 
while he wrote in only three salient 
criminal cases. One might suppose 
that there were simply more salient 
First Amendment cases, but that 
proves not to have been the case. Of 
the 101 decisions that I have deemed 
salient over the course of the Roberts 
Court’s eight terms, the number 
of criminal law and First Amend-
ment cases are nearly equal (25 and 
23). So the chief justice’s choice to 
spend his energy and capital on First 
Amendment cases is quite striking, 
reflecting the fact that a narrow but 
determined majority is reshaping 
First Amendment law by embracing 
the free speech rights of corpora-
tions as a powerful tool of deregula-
tion. In no other category has Chief 
Justice Roberts written more than 
three salient majority opinions (the 
other categories I designated among 
the salient cases were jurisdiction, 
including procedure and standing; 
civil rights; federalism and separa-
tion of powers; and administrative 
law.) Free speech and free exercise 
both are clearly subjects that engage 
him and on which he wants to leave a 
mark. It’s not implausible to 
assume that his eight years in office 
represent only one-third, or less, of 
what is likely to be a long tenure for 
Chief Justice Roberts. His priorities 
may change, and so may the Court’s. 
It’s not possible to predict how the 
docket may evolve to reflect public 
concerns and legal developments 
that have yet to emerge. Yet it seems 
safe to predict that unless the Court’s 
ideological polarity shifts sharply to 
the left, his is the voice that we will 
hear on the subjects that matter 
most to him and to his Court—and, 
quite likely, to the country itself. e
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39. Id.

FiGure 1.  Breakdown of Roberts’s 61 Majority opinions by the number of 
dissenting Votes

note: “0” includes cases decided 9-0 or 8-0; “2” includes 7-2 or 6-2; “4” includes 5-4 and 5-3.
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