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MEMO TO:  Members, Criminal Rules Advisory Committee 
 
FROM:  Professors Sara Sun Beale and Nancy J. King, Reporters 
 
RE:   Pre-plea PSRs (13-CR-C) 
 
DATE:  February 28, 2014 
 
 

Professor Gabriel Chin has asked the Committee to consider “making Pre-Sentence 
Reports available in advance of a guilty plea.” He details his argument in a twelve-page section 
of his article, Taking Plea Bargaining Seriously: Reforming PreSentence Reports After Padilla v. 
Kentucky, 31 St. Louis Public L. Rev. 61, 62-74 (2011) (hereinafter Reforming).  Professor Chin 
does not propose particular language for the Committee to consider, but instead in his article 
recommends that “Rule 32 could provide for a criminal history calculation or a full PSR in 
advance of a plea upon the request of one or both parties.” Reforming, at 70, 73.   

 
The Committee has not considered this particular question in the past. Our tentative 

recommendation is that this proposal be tabled absent a more compelling showing that it is 
needed.  After summarizing existing law on this issue, this memo outlines arguments that might 
be raised for and against this proposal to assist the Committee to determine how to proceed.  If 
the Committee decides to study this proposal further, we recommend seeking input from the 
Sentencing Commission (or the Commission’s Advisory Groups - Practitioners, Probation 
Officers, and Victims) early in the process. 

 
I. Current Law.   

 
Current law does not require the preparation or the disclosure to the parties of the PSR or the 

defendant’s criminal history prior to a guilty or nolo plea.  As described more fully, below, 18 
U.S.C. § 3552(a) and (d), Rules 11 and 32, and U.S.S.G. § 6B1.1(c) all regulate the preparation 
or disclosure of the PSR, but despite modification over the years, continue to require only that 
the report be prepared before sentencing, not plea.  

 
A. Sentencing Reform Act: 18 U.S.C. § 3552 

 
• § 3552 (a) “Presentence investigation and report by probation officer,” provides: “A United 

States probation officer shall make a presentence investigation of a defendant that is required 
pursuant to the provisions of Rule 32(c) of the Federal Rules of Criminal Procedure, and 
shall, before the imposition of sentence, report the results of the investigation to the court.” 
(emphasis added). 
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• § 3552 (d) “Disclosure of presentence reports” provides: “The court shall assure that a report 
filed pursuant to this section is disclosed to the defendant, the counsel for the defendant, and 
the attorney for the Government at least ten days prior to the date set for sentencing, unless 
this minimum period is waived by the defendant. The court shall provide a copy of the 
presentence report to the attorney for the Government to use in collecting an assessment, 
criminal fine, forfeiture or restitution imposed.” (emphasis added) 

 
B. Federal Rule of Criminal Procedure 32 

 
• Rule 32(c)(1)(A) requires the PSR to be submitted “to the court before it imposes sentence” 

but notes two types of cases in which a PSR need not be prepared: death cases and cases in 
which the court finds the record enables it to meaningfully exercise its sentencing authority 
under 18 USC 3553, and explains this finding on the record. 

• Rule 32(e)(1) forbids disclosure of the PSR to the court or anyone else before the defendant 
has pleaded guilty, nolo contendere, or has been found guilty, unless the defendant has 
consented to that disclosure in writing. Prior to 1975, pre-conviction disclosure of the PSR to 
the court was forbidden entirely, to preserve the impartiality of the court in the event of trial. 
An amendment, effective in 1975, added the option for the defendant to consent to disclosure 
to the court prior to a plea. The option of consenting to disclosure to the parties before plea 
was added in 1989. The Committee Note accompanying that amendment states “The 
Committee conformed the rule to the current practice in some courts: i.e., to permit the 
defendant and the prosecutor to see a presentence report prior to a plea of guilty if the court, 
with the written consent of the defendant, receives the report at that time.  The amendment 
permits, but does not require, disclosure of the report with the written consent of the 
defendant.” 

• Rule 32(e)(2) requires disclosure of the PSR to the parties “at least 35 days before sentencing 
unless the defendant waives this minimum period.” Disclosure of the PSR to the defense has 
been mandatory (no request needed) since 1983. Disclosure at least 10 days prior to 
sentencing was added in 1989, and the time period was extended to 35 days in 1994 in order 
to provide adequate time for resolution of disputes about the PSR prior to sentencing. 

 
C. Federal Rule of Criminal Procedure 11 

 
• Rule 11(c)(3)(A) allows but does not require a court to defer its decision to accept either a 

charge agreement or a  “c” plea involving a binding sentencing term until after the court has 
reviewed the PSR.  The option for a court to defer accepting a plea until after examining the 
PSR has been in the Rule since 1974.1  

• Rule 11 was amended in 1989 to require the judge to inform a defendant of the obligation to 
apply the Guidelines and the discretion to depart from the Guidelines.  Commentary to this 

                                                           
1 In 1979, the Rule was amended to divide plea agreements into three types, and the deferral 
option was provided for charge bargains, and binding sentence agreements, but not sentence 
recommendation agreements.  
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amendment recognizes that this advice will be delivered prior to the preparation of the 
presentence report. 2 This advice is now found in Rule 11(b)(1)(M). 

 
D. Guidelines 

 
• Since 2004, U.S.S.G. § 6B1.1(c) has provided that a court “may” defer a decision whether to 

accept a plea agreement under 11(c)(1)(A) or (C) until after reviewing the presentence report.  
Prior to 2004, this guideline required judges to review the PSR before accepting these plea 
agreements.  The former guideline read:  

“The court shall defer its decision to accept or reject any nonbinding recommendation 
pursuant to Rule 11(e)(1)(B), and the court’s decision to accept or reject any plea 
agreement pursuant to Rules 11(e)(1)(A) and 11(e)(1)(C), until there has been an 
opportunity to consider the presentence report, unless a report is not required under 
§6A1.1." (emphasis added).   

• The Commentary to this guideline was changed with the 2004 amendment.  The former 
commentary read: “Since a presentence report normally will be prepared, the court must 
defer acceptance of the plea agreement until the court has had an opportunity to consider the 
presentence report." After the 2004 amendment, it read: “Given that a presentence report 
normally will be prepared, the Commission recommends that the court defer acceptance of 
the plea agreement until the court has reviewed the presentence report." (emphasis added). 

• The explanatory history provided to this amendment does not speak to this particular change 
from mandatory to optional consideration of the PSR before a plea.  The Commentary states 
that the changes “update[d]” Chapter 6 in response to the primarily stylistic 2002 
amendments to the Criminal Rules, and that “certain outdated commentary also has been 
deleted.” As noted above, however, Rule 11 and 32 never required a court to defer accepting 
a plea agreement until after reviewing the PSR; instead, the option to defer a decision on a 
plea agreement until after reviewing the PSR had been part of the Rules since 1975.  

 
  

II. Brief summary of arguments in favor and against the proposed change. 
 

                                                           
2 Commentary to the amendment reads: “The amendment mandates that the district court inform 
a defendant that the court is required to consider any applicable guidelines but may depart from 
them under some circumstances. This requirement assures that the existence of guidelines will be 
known to a defendant before a plea of guilty or nolo contendere is accepted. Since it will be 
impracticable, if not impossible, to know which guidelines will be relevant prior to the 
formulation of a presentence report and resolution of disputed facts, the amendment does not 
require the court to specify which guidelines will be important or which grounds for departure 
might prove to be significant. The advice that the court is required to give cannot guarantee that a 
defendant who pleads guilty will not later claim a lack of understanding as to the importance of 
guidelines at the time of the plea. No advice is likely to serve as a complete protection against 
post-plea claims of ignorance or confusion. By giving the advice, the court places the defendant 
and defense counsel on notice of the importance that guidelines may play in sentencing and of 
the possibility of a departure from those guidelines. A defendant represented by competent 
counsel will be in a position to enter an intelligent plea. . . .” (emphasis added). 
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A. The reason for the proposal. 
 
The primary reason stated for the proposed change is to avoid plea agreements based on 

erroneous information about the probable sentence.  Much of the concern expressed in Professor 
Chen’s article involves the possibility that the parties, and particularly defendants, will be 
blindsided, after a plea is accepted, by newly discovered criminal history that requires a sentence 
higher than the sentence the parties expected at the time of plea.  Although the parties can 
attempt to generate the defendant’s criminal history on their own before plea, Professor Chin 
argues that “it would be much cheaper to have a criminal history generated definitely once 
(subject to correction by the parties) than to have it generated in full three times, once each by 
the prosecution, defense and probation office.” Reforming, at 70.  He notes that probation offices 
also have better access than the parties to information about criminal history.  Id.  
 

It is not clear to us that the Professor Chin’s concern about the inability to access accurate 
criminal history information prior to the plea is widely shared by litigants or judges.  No statute, 
rule, or guideline has required pre-plea preparation or disclosure of the presentence report for at 
least ten years, yet this is the first suggestion to the Committee that the absence of such a 
requirement creates a systemic problem.  It is our understanding that in some districts probation 
officers willingly provide such presentence information to the parties when asked.   If this 
practice is widespread, it may explain why no one else has brought this issue to the attention of 
the Committee. 

 
B. Potential problems with the proposed amendment.  
 
The proposed amendment could create additional burdens for probation officers, and, if 

not limited to providing criminal history, could potentially undercut other restrictions on the 
disclosure of witness information. 
 

1. Duplication of effort, additional burdens on probation officers. 
As to the extra work for probation officers, it is not clear how frequently PSRs are 

already prepared before guilty plea proceedings. The Sentencing Commission appears to believe 
that pre-plea preparation is typical, stating in its commentary to § 6B1.1(c), that “a presentence 
report normally will be prepared” before the time a district judge must decide whether to accept a 
plea. This is an empirical claim. Its accuracy may vary among districts or among crime types. 
Professor Chin acknowledges that “preparation of a full PSR before a plea would be a substantial 
change from the practice in many districts,” and states that “[r]outinely,” the PSR is prepared 
“after acceptance of a guilty plea or conviction at trial” Reforming, at 63, 70, 73 (emphasis 
added). It is possible that additional research could shed more light on how common this practice 
is.3 But even if PSRs are normally prepared before the judge is asked to accept a plea, there is no 

                                                           
3 Professor Chin cites as support a statement from United States v. Horne, 987 F.2d 833, 

839 (D.C. Cir. 1993), in which  Judge Buckley writing for a panel that also included Judges 
Williams and Douglas Ginsburg recommended that "wherever feasible, the district court make 
their presentence reports available to defendants before taking their pleas. By doing so, 
sentencing judges (and reviewing courts) will have greater confidence that pleas are both willing 
and fully informed." However, the full quote indicates that the judges in Horne may have 
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evidence that the reports are normally disclosed to the parties before a plea proceeding, much 
less disclosed well in advance of that time, before the defendant decides whether or not to enter a 
guilty plea.    

 
Professor Chin notes (unconvincingly, in our view) that unnecessary reports would be 

minimized by conditioning preparation on a request of one or both parties.  He argues that the 
need to update pre-plea PSRs with new information before sentencing will be minimal because 
the time between plea and sentence will be shortened. Professor Chin recognizes that extra work 
would be required by the probation office in redoing the PSR if the defendant either opts for trial 
or agrees to plead guilty to different charges.  He argues, however, that “to the extent that the 
result is a more just plea agreement” this extra work “ is probably worth the effort” and “it can 
hardly be counted as undesirable that defendants reject plea bargains that are unacceptable to 
them.”  Id. at 70, 71-72.  

 
2. Early disclosure of information that would otherwise be available only for trial. 
Professor Chin recognizes that in some cases it might cause problems to disclose 

statements of victims or other information in the report that might allow the defendant to identify 
government witnesses before the defendant decides whether to plead guilty or go to trial.  He 
suggests that if this is a concern, these aspects of the presentence investigation could be deferred 
until after the plea, or the disclosure could be limited to criminal history.   Id. at 72-73. We 
anticipate this may be a serious concern for the Committee, given the concerns raised during its 
multi-year consideration of proposed amendments to Rule 16.  
 

3. Other concerns 
The proposal does not address if and how disputes about the contents of the pre-plea PSR 

would be handled before conviction.  It is also unclear how any extra time required to prepare the 

                                                                                                                                                                                           
premised their recommendation upon two facts that are no longer true today:  First, that the 
guidelines are mandatory, second, that those guidelines required courts to review PSRs, prior to 
deciding to accept a plea.  The full quote reads:  

“Because the Guidelines have largely replaced the statutes as the determinants of the 
maximum penalty facing criminal defendants, we recommend that, wherever feasible, the 
district court make their presentence reports available to defendants before taking their 
pleas. By doing so, sentencing judges (and reviewing courts) will have greater confidence 
that pleas are both willing and fully informed.  And because a Guidelines policy 
statement requires district courts to review presentence reports before accepting plea 
agreements, see United States Sentencing Commission, Guidelines Manual § 6B1.1(c), 
p.s. (Nov. 1992), providing the defendant with a copy of the report should not, in most 
cases, materially delay the plea proceedings.” 987 F.2d at 839 (emphasis added).   

As noted above, although § 6B1.1(c) prior to 2004 required district judges to review presentence 
reports before accepting plea agreements, that command was in tension with Rule 11 as it read 
then and now.  Rule 11 does not require but permits a court to defer accepting certain plea 
agreements until reviewing the PSR, and otherwise forbids review without the defendant’s 
consent.  Moreover, the requirement in § 6B1.1(c) was replaced by language making deferral 
optional, consistent with the Rule, in 2004. 
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PSR prior to plea would be handled under the Speedy Trial Act, should the defendant decide not 
to plead guilty and go to trial. 

 
Finally, if the problem to be cured by the proposed amendment is difficulty accessing 

accurate criminal history information, there may be potential remedies that would assist the 
parties in this regard short of mandating pre-plea preparation and disclosure of the PSR under 
Rule 32.   
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