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Chapter 5

Individual Immunities

§ 5.01  Overview

Chapters 2–4 explored the basic ele ments of a plaintiff ’s claim  under § 1983 and Biv-
ens —   the defendant acted  under color of law (state or federal) and the plaintiff was 
deprived of a federal right (constitutional or statutory). Both  causes of action are sub-
ject to limitations that function as additional ele ments of the claim, such as the Bivens 
extension and “special  factors” analyses and the limits on statutes that can be enforced 
through implied or § 1983 “and laws” actions. The primary target  under § 1983 and the 
exclusive target  under Bivens is the individual officer who engaged in individual mis-
conduct injuring the plaintiff.

This Chapter introduces the immunities that serve as affirmative defenses for indi-
vidual defendants. Immunity protects officers from suit, trial, and liability, regardless 
of  whether a constitutional violation occurred in the conduct, transaction, or occur-
rence at issue.

Immunities are defined along three features. The first is the “scope” of the 
 immunity — the circumstances, conduct, or functions to which immunity attaches. 
The second is the “application” of the immunity —   who can assert immunity as a defense. 
The third is the “level” of immunity —   how much immunity a defendant enjoys and what 
he is immunized from; immunity can be absolute or limited, from suit or from liability, 
from some remedies but not  others, for some conduct but not other conduct.

The default, generally available immunity for all officer defendants acting  under color 
is qualified immunity (Buckley v. Fitzsimmons (1993)), which protects defendants who do 
not violate a clearly established right, subjecting to liability only the plainly incompetent or 
 those who knowingly violate rights. (White v. Pauly (2017) (per curiam)). Heightened, 
absolute immunity applies to special functions, such as legislative (Bogan v. Scott- Harris 
(1998)), prosecutorial (Van de Kamp v. Goldstein (2009)), and judicial (Stump v. Sparkman 
(1978)), as well as other functions related to the judicial pro cess, such as grand- jury 
(Rehberg v. Paulk (2012)) and trial (Briscoe v. LaHue (1983)) testimony.  Because quali-
fied immunity is available as a fallback, courts take pains to avoid unnecessary or unwar-
ranted expansions of absolute immunity, limiting it to  those functions or circumstances 
in which the policy goals and purposes of immunity would be undermined by less- than- 
absolute protection. Absolute immunity is available where the risk and cost of litigation 
is uniquely high and where  systemic checks on constitutional misconduct are in place, 
making civil damages litigation less essential to constitutional enforcement.

Defining an immunity as absolute means it is “stripped of all considerations of intent 
and motive,” malice, or corruption. Corrupt and vindictive conduct remains privileged, 
as does conduct done for retaliatory, personal, or other untrustworthy purposes. Abso-
lute immunity leaves no place for judicial or jury inquiry or speculation as to motive or 
intent. Immunity is not absolute if it can be lost  because an indisputably privileged 
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function was performed for an improper purpose (or a jury could speculate that it was 
performed for an improper purpose). (Bogan; Mireles v. Waco (1991) (per curiam); Stump; 
Gravel v. United States (1972)).

Immunity is an affirmative defense, with the burden on the defendant to plead and 
prove it. A defendant seeking absolute immunity bears the burden of showing that a case 
falls into one of the special and limited categories that warrant absolute protection and 
that qualified immunity is not sufficient protection to serve the purposes of immunity.

The sparse language of § 1983 does not mention immunity. But in Tenney v. Brand-
hove (1951), the Court explained that in enacting the Ku Klux Klan Act of 1871, Congress 
legislated against a common law background that recognized official immunities. Absent 
a clear legislative statement to the contrary, Congress of 1871 must be understood as not 
having “impinged on a tradition so well- grounded in history and reason” as  these 
immunities, but as having preserved and incorporated them into the statute. Tenney 
recognized that legislative immunity survived  under § 1983; it then was inevitable that all 
other common law immunities also survived and  were incorporated. Courts superim-
posed judge- made immunity defenses onto the judge- made Bivens cause of action, main-
taining Bivens’ role as the federal analog to § 1983 with parallel defenses. (Antonie v. Byers 
& Anderson (1993); Butz v. Economou (1978); Villegas v. Galloway (5th Cir. 2014)).

Immunity reflects judicial balancing of competing public policies. Civil rights litiga-
tion seeks three goals: Compensating injured persons, consistent with the ancient dec-
laration that  every right deserves a remedy; ensuring governmental accountability, by 
holding governments and government officials to account for their constitutional mis-
conduct; and deterring  future constitutional violations,  whether by the officers and gov-
ernments involved in the case or other officers and governments similarly situated. The 
overlap among  these is obvious —   a remedy compensating the injured victim or reme-
dying her injury ensures that officers are held accountable, which (hopefully) deters 
 future misconduct by those and other officers.

But interests in compensation, deterrence, and accountability may yield to “overrid-
ing considerations of public policy” that demand that public officials be protected from 
personal liability. (Forrester v. White (1988)). While § 1983 promotes deterrence, immunity 
prevents over- deterrence. Immunity ensures that officers can vigorously perform their 
public functions and carry out the public’s business, that they are not “chilled” in 
their public functions by fear of suit, prosecution, or personal civil or criminal liability. 
Immunity leaves officers  free to act on their own convictions and to exercise discretion 
and in de pen dent judgment in a fearless and principled manner as to the best course of 
conduct in furthering the public interest. The specter of suit and personal liability ham-
pers fearless exercise of learned judgment, chilling job per for mance and causing officers 
to steer unnecessarily wide of the line between lawful and unlawful be hav ior. Immunity 
“gives government officials breathing room to make reasonable but mistaken judgments.” 
(Ashcroft v. al- Kidd (2011)).

The purported chilling effect on public per for mance derives from the threat of per-
sonal liability. But governments routinely indemnify officers against suit and monetary 
obligations, including compensatory (although not punitive) damages, costs, and attor-
ney’s fees. Joanna Schwartz (2014) found that individual officers pay judgments in .04 % 
of cases, amounting to .02% of judgments and settlements. If the officer  will not 
personally pay any judgment or award,  no threat of personal liability causes a chill.
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But immunity also protects officers against the burdens, distractions, and harassment 
of defending themselves in civil litigation, especially vexatious litigation by  people angered 
by the officers’ exercise of the in de pen dent discretion that immunity protects regardless 
of how any judgment is paid. Immunity enables officers to focus their energies and 
attention on performing public functions in pursuit of the public good, not defending 
themselves in court or wading through civil litigation. Courts treat official immunity as 
protection against suit, to be deci ded at the earliest pos si ble point in litigation and to 
allow an immune officer to exit litigation as soon as pos si ble.

Fi nally, immunity ensures that qualified  people  will seek public positions of public 
trust and not be deterred from government and public ser vice by fear of suit and liabil-
ity. The benefits of immunity run not only to the officers protected from liability, but 
also to “society as a  whole” that benefits from qualified public officials fearlessly exer-
cising their considered judgment. (White v. Pauly (2017) (per curiam)).

At the Constitutional Convention in Philadelphia in 1787, James Wilson defended fed-
eral legislative immunity, in language applicable to all officer immunities:

To enable and encourage the Representatives of the public to discharge their 
trust with the firmness and success, it is indispensably necessary that he should 
enjoy the fullest liberty of speech, protected from the resentment of  every one 
to whom the exercise of that liberty may cause offense.

(United States v. Brewster (1972) (quoting The Works of James Wilson)).

PART A: LEGISLATIVE IMMUNITY

§ 5.02  Speech or Debate and  
Legislative Immunity

U.S. Const. art. I, § 5, cl. 2

Each House may determine the Rules of its Proceedings, punish its Members for 
disorderly Behaviour, and, with the Concurrence of two thirds, expel a Member.

U.S. Const. art. I, § 6, cl. 1

The Senators and Representatives . . .   shall in all Cases, except Treason, Felony and 
Breach of the Peace, be privileged from Arrest during their Attendance at the Ses-
sion of their respective Houses, and in  going to and returning from the same; and 
for any Speech or Debate in  either House, they  shall not be questioned in any other 
Place.

The Constitution establishes legislative immunity for members of Congress. Article 
I, § 6, cl.1 provides that “for any Speech or Debate in  either House, [members of Congress] 
 shall not be questioned in any other Place.” Federal legislative immunity is grounded 
in separation of powers, the “historic balance of three co- equal branches of Government,” 
and the need to protect legislators from intimidation and harassment by the histori-
cally more power ful executive. (United States v. Brewster (1972)). En glish legislative 
immunity protected Parliament from the King. Constitutional Speech or Debate 
immunity protects Congress and members of Congress from the President and from 
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the Department of Justice armed with subpoenas and prosecutorial authority to haul 
them before a potentially hostile judiciary. (Eastland v. U.S. Ser vicemen’s Fund (1975); 
United States v. Menendez (3d Cir. 2016)). Speech or Debate immunity also ensures that 
legislators remain  free to proactively check the other branches of government.

United States v. Gravel (1972) is a watershed Speech or Debate case. A  grand jury was 
investigating Senator Mike Gravel and his aide, Dr. Leonard Rodberg, over their use of 
a classified Department of Defense report titled “History of the United States Decision- 
Making Pro cess on Viet Nam Policy” (more famously known as the “Pentagon Papers”). 
The report showed that military and defense officials had exaggerated and misstated 
issues related to U.S. escalation in Viet Nam. Gravel placed the 47- volume report in the 
rec ord of a Senate committee hearing and sought to publish it for the public. Both 
actions could be understood as legislative oversight —   a legislator, aide, and legisla-
tive body attempting to expose and check executive misconduct. And the prosecu-
tion could be understood as an executive- branch effort to halt criticism by a co- equal 
branch.

By its terms, Article I immunizes members of Congress. In Tenney v. Brandhove (1951), 
the Supreme Court recognized that state legislators enjoyed immunity at common law 
that was incorporated into the Ku Klux Klan Act of 1871 and § 1983. It necessarily fol-
lowed that legislators at all levels of government enjoyed immunity from § 1983 
actions —   states (Supreme Court of  Virginia v. Consumers Union of United States (1980); 
Reeder v. Madigan (7th Cir. 2015)); municipalities (Bogan v. Scott- Harris (1998); Bloom-
ingburg Jewish Educ. Center v. Village of Bloomingburg (S.D.N.Y. 2015)); and regional 
Compact- Clause authorities. (Lake Country Estates, Inc. v. Tahoe Reg’l Planning Agency 
(1979)).

§ 5.03  Level of Immunity

Absolute legislative immunity protects legislators against any form of liability —   crim-
inal (United States v. Gravel (1972); United States v. Jefferson (4th Cir. 2008)) and civil 
(Hutchinson v. Proxmire (1979); Doe v. County of Centre (3d Cir. 2001)),  whether for dam-
ages or prospective injunctive relief. (Supreme Court of  Virginia v. Consumers Union of 
United States (1980); Eastland v. U.S. Ser vicemen’s Fund (1975); Senate Permanent Sub-
comm. v. Ferrer (D.C. Cir. 2017)). The language of the Speech or Debate Clause —   “ shall 
not be questioned in any other Place” —   protects members of Congress against having 
to defend themselves in court, to answer questions in court about protected legislative 
activities, or to be subject to court  orders compelling them to act or refrain from per-
forming legitimate legislative activity. (Ferrer (D.C. Cir.); Powell v. Ridge (3d Cir. 2001)). 
The constitutional dispute in Gravel arose when the Senator’s aide was subpoenaed to 
testify before the  grand jury and the Senator asserted immunity on a motion to quash 
the subpoena.

The Speech or Debate Clause also accords an evidentiary privilege —   evidence of pro-
tected legislative activity is not admissible to prove unprivileged violations of the law. In 
United States v. Brewster (1972), the Court held that, in prosecuting a member of Con-
gress for bribery, the government could not offer evidence of the defendant’s legislative 
acts, such as votes cast or speeches given with re spect to legislation, even when done in 
furtherance of the corrupt promises for which the member accepted a bribe. The Court 
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insisted this did not undermine the government’s ability to prosecute legislators,  because 
the government only needed to prove that the defendant accepted the bribe and prom-
ised to perform some  future acts, not that he performed them or how. United States v. 
Helstoski (1979) reaffirmed the distinction between prohibited evidence of past per for-
mance of legislative acts and permissible evidence of corrupt promises to perform 
 future legislative acts.

Speech or Debate privilege arises in employment discrimination actions  under the 
Congressional Accountability Act (28 U.S.C. § 1302), which subjects members of Congress 
and their offices and employees to most federal employment- discrimination laws. The 
D.C. Cir cuit (Howard v. Office of Chief Admin. Officer of U.S. House of Representatives 
(D.C. Cir. 2013)) and Tenth Cir cuit (Bastien v. Office of Sen. Ben Night horse Campbell 
(10th Cir. 2004)) established that a discrimination plaintiff must prove her case with-
out inquiring into legislative acts or the motivation for legislative acts. That privilege 
limits CAA actions in two ways. First, some adverse employment decisions may consti-
tute protected legislative acts, as where the employee was terminated  because of her per-
for mance of legislative acts. Second, the evidentiary privilege precludes the pre sen ta tion 
of evidence to support or oppose a claim involving legislative acts or the motivation for 
legislative acts. The question becomes  whether the plaintiff can produce other, non- 
legislative evidence to prove her claim; the claim proceeds if she can, but must be dis-
missed if she cannot.

In Howard, the congressional defendant offered evidence that it took adverse employ-
ment action  because of the plaintiff ’s poor job per for mance, requiring the plaintiff to 
offer evidence that the stated reasons  were pretext. The plaintiff could not challenge the 
veracity or accuracy of that explanation by showing that she performed legislative func-
tions well. But she could prove pretext other ways, as by showing that the reasons for the 
adverse for employment action proferred in litigation  were dif fer ent than the reasons 
offered at the time. Similarly, if the stated reason for terminating the plaintiff was her 
failure to perform a task, the plaintiff could show that she did, in fact, perform the 
required task, without producing any evidence or discussing the legislative nature of 
the task or the quality of its per for mance. Alternatively, if the plaintiff ’s job duties  were 
not legislative, she may prove pretext by offering evidence of good per for mance of non- 
legislative acts. (Bastien (10th Cir.)).

Legislative immunity is absolute  because application of the privilege is “stripped of 
all considerations of intent and motive,” malice, or corruption. (Bogan; Gravel). Cor-
rupt and vindictive conduct remains privileged, as is conduct done for retaliatory, per-
sonal, discriminatory, or other unworthy purposes.

Speech or Debate immunity for members of Congress is generally co- extensive with 
the incorporated common law immunity applied to state and local legislators, as they 
share under lying rationales. (Supreme Court; Reeder (7th Cir.)). The lone departure was 
announced in United States v. Gillock (1980), which held that common law immunity 
did not immunize state legislators against federal criminal prosecution of even legisla-
tive acts, while Speech or Debate immunity did immunize members of Congress against 
prosecution. Prosecutions of state legislators did not implicate separation of powers or 
the historic balance of power between legislators and a power ful executive, since they 
were inter- governmental. And any federalism concerns were overcome by the Suprem-
acy Clause, which required that the actions of state legislators yield to the dictates of 
federal criminal law.
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§ 5.04  Application of Immunity

In United States v. Gravel (1972), the Court held that legislative immunity protected 
not only the legislator himself, but his aides, staffers, and assistants. In modern govern-
ment, members of Congress could not function without aides functioning as “alter egos.” 
The protection accorded by the Speech or Debate Clause would “inevitably be diminished 
and frustrated” if not extended to legislative aides. Courts make no distinction between 
them in applying the privilege; if the Senator would be immune for performing an act, 
his aide is immune for performing that act. Protected aides include subcommittee 
counsel (Eastland v. U.S. Ser vicemen’s Fund (1975)), legislative aides (Gravel), and bud-
get analysts. (Jeff D. v. Otter (9th Cir. 2011)).

Immunity protects legislators, best defined as members of a legislature. In Supreme 
Court of  Virginia v. Consumers Union of United States (1980), the Court broadly defined 
legislature as a government body empowered to make legislation —   to promulgate pro-
spective rules of general applicability. A legislature is the body designated as such by a 
government’s constituting documents and includes the body as a  whole and the constit-
uent committees to which the body delegates lawmaking functions. A body other than 
the constitutionally designated legislature may possess organic or inherent power to leg-
islate in certain areas, making it a legislature for some purposes. In Supreme Court of 
 Virginia, the state supreme court was constitutionally designated as the body to regulate 
the state bench and Bar; the court was a legislature and its members legislators who 
enjoyed legislative immunity in enacting prospective rules on that subject. A body’s 
members also might enjoy legislative immunity where the designated legislature dele-
gated to that body the power to make prospective rules on a subject. (Schmidt v. Contra 
Costa County (9th Cir. 2012)).

§ 5.05  Scope of Immunity

The scope of legislative immunity turns on the “function” performed rather than on the 
person performing it. That is, an officer is immune not  because he is a legislator, but  because 
the function he performed was legislative. An executive, such as a governor or city mayor, 
enjoys legislative immunity when performing the legislative function of signing legislation. 
(Bogan v. Scott- Harris (1998)). A legislator (in the sense of being a member of a legislative 
body)  will not enjoy legislative immunity for performing a non- legislative function, such 
as serving in an executive agency. (Powell v. Ridge (3d Cir. 2001) (Roth, J., concurring)).

In a series of cases (Kilbourn v. Thompson (1881); Bogan; United States v. Gravel (1972)), 
the Court has offered several overlapping definitions of legislative functions, for Speech 
or Debate and common law privileges. A legislative function is “anything generally done in 
a session of a House by one of its members in relation to the business before it.” It includes 
anything within the sphere of legitimate legislative authority or activity. It includes all 
acts that form an “integral part of the deliberative and communicative pro cess by which 
its Members participate in committee and House proceedings with re spect to the consid-
eration and passage of proposed legislation or other  matters which the Constitution places 
within the jurisdiction of  either House.” Stated in the negative, legislative immunity does 
not extend beyond what is “essential to foreclose executive control of legislative speech or 
debate or associated  matters.”
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The Court expanded on this functional approach in Bogan v. Scott- Harris (1998). Immu-
nity attached to any function that was  either legislative in form (“procedurally legislative”) 
or legislative in substance (“substantively legislative”). Among the considerations  were 
 whether the challenged act involved broad policy judgments as opposed to individual, ad 
hoc decisions;  whether it applied to the public at large or to a few individuals or circum-
stances; and  whether the action bore “hallmarks” of traditional legislation in the way it 
was enacted or carried out. (Bogan; Community House, Inc. v. City of Boise (9th Cir. 
2010)).

Scott- Harris was a supervisory employee in Fall River, Mas sa chu setts, who had initi-
ated proceedings to terminate an underling for misconduct; the underling used her po liti cal 
connections with high- ranking city officials to avoid being fired and to get her sanctions 
reduced. While this was playing out, Fall River Mayor Daniel Bogan proposed a bud get 
that eliminated the department of which Scott- Harris was the director and sole employee. 
A city-council committee approved an ordinance adopting the bud get, the full council 
passed the ordinance, and Bogan signed it into law.

Scott- Harris sought to focus her claim on the substance of the conduct —   she was fired, 
ordinarily understood as an executive or administrative function. But the Court rejected 
that narrow focus. The defendants’ actions bore hallmarks of legislation, involving func-
tions that  were “quintessentially” legislative in form —   proposing a bud get, drafting, 
introducing, debating, voting on, and signing an ordinance. The ordinance governed a 
broad field in which city legislators (including the mayor) had power to act. It reflected 
discretionary policymaking decisions implicating bud get priorities. And the city did 
more than fire one employee in a single administrative move; it eliminated an entire 
municipal department, with broader prospective implications beyond the current occu-
pant of the office, affecting the ser vices the city provided the public at large.

Core legislative functions include writing, discussing, deal- making, and debating leg-
islation,  whether to advocate for or to oppose a proposal, along with introducing, voting 
on, and signing or vetoing legislation. (Gravel; United States v. Brewster (1972); Baraka v. 
McGreevey (3d Cir. 2007); Bloomingburg Jewish Educ. Center v. Vill. of Blooming-
burg (S.D.N.Y. 2015)). This includes creation and enforcement of the rules governing 
the legislative pro cess, such as voting rules (Common Cause v. Biden (D.C. Cir. 2014)) 
and rules governing access to the legislative floor (Reeder v. Madigan (7th Cir. 2015)). It 
includes preparing, presenting, and voting on bud gets, including eliminating funding 
for positions or departments. (Bogan; Ken sington Volunteer Fire Dep’t, Inc. v. Montgom-
ery Cty. (4th Cir. 2012); Bryant v. Jones (11th Cir. 2009)). It includes decisions regarding 
use of property, elimination or expansion of public- works proj ects, and imposition of 
moratoriums on building permits through broad- reaching ordinances, even where the 
primary effect is on a single property or property owner. (Sable v. Myers (10th Cir. 
2009); Bloomingburg Jewish Educ. (S.D.N.Y.); American Islamic Cent. v. City of Des 
Plaines (N.D. Ill. 2014)). It includes speeches, reports, written statements, and collection 
and pre sen ta tion of evidence, testimony, and documents on the legislative or committee 
rec ord, in committee proceedings, and on the  house floor; such functions remain leg-
islative even if damaging to an individual and even if the collection, retention, or pre-
sen ta tion is unlawful. (Eastland; Doe v. McMillan (1973); Gravel; Tenney v. Brandhove 
(1951); Senate Permanent Subcomm. v. Ferrer (D.C. Cir. 2017)). It includes gathering infor-
mation, issuing and enforcing subpoenas, questioning witnesses, and presenting infor-
mation in committee proceedings. (Eastland; Gravel; Ferrer (D.C. Cir.)). It includes 
organ izing, participating, and voting in impeachment proceedings against executive 
officers (Larsen v. Senate of Commonwealth of Pennsylvania (3d. Cir. 1998)); although 
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impeachment and investigation focused on an individual being impeached rather than 
broad prospective application, they are essential responsibilities of legislative bodies 
and therefore of legislators. Fi nally, legislative functions include interactions, formal and 
informal, between legislators and the executive branch. (United States v. Menendez (3d 
Cir. 2016)).

Many routine functions performed by legislators or legislatures do not qualify as leg-
islative. Most common are administrative functions, such as decisions regarding the 
hiring, firing, and promoting of individual employees, disconnected from broad pro-
spective policymaking. (Bogan; Howard v. Office of Chief Admin. Officer of U.S. House of 
Representatives (D.C. Cir. 2013)). Protection for communication with the executive 
depends on the content, purpose, and motive of the communications. (Menendez (3d Cir.)). 
Communicating with constituents and the public is not legislative activity; although 
impor tant and valuable in a demo cratic society and perhaps influential on ultimate 
deliberative pro cesses, po liti cal activities are not the integral functions immunity seeks 
to protect. Identical speech may be protected when made in a committee or floor pro-
ceeding but the target of civil or criminal sanction when made to the public. In Gravel, 
Senator Gravel and Rodberg did not enjoy Speech or Debate immunity for attempting 
to secure a deal with a publishing  house to publish the Pentagon Papers. In Hutchinson 
v. Proxmire (1980), Senator William Proxmire did not enjoy immunity from a defama-
tion action arising from a press release and a newsletter mailed to constituents.

The line between legislative and executive or administrative functions may be thin. 
The analy sis turns on  whether defendants acted with a focus on broad public policy and 
desire to prospectively affect the public at large or with a focus on a par tic u lar individ-
ual or ad hoc application of law to a par tic u lar situation. (Menendez (3d Cir.); Commu-
nity House (9th Cir.); Sable (10th Cir.)). The loss of legislative immunity does not translate 
to liability; a legislative official performing a non- legislative function still may assert and 
enjoy default qualified immunity.

§ 5.06  Checking Legislative Misconduct

According absolute immunity for legislative functions does not eliminate all checks 
on legislator misconduct or leave legislators  free to violate the Constitution and laws at 
 will. As with other absolute immunities, internal institutional and procedural checks 
remain.

The obvious check on legislative misconduct is the ballot box, as legislators regularly 
stand for election. Legislatures control their members, through punishment, censure, 
and even expulsion. (U.S. Const. art. I, § 5, cl.2). This explains the “in any other Place” 
language in the Speech or Debate Clause. The legislature is expected to police its own 
members, and it is in that place, not the courts, that wrongful legislative actions can and 
 will be questioned and sanctioned appropriately.

Legislative immunity may be the defense that least interferes with the goals of com-
pensation, accountability, and deterrence under lying constitutional and civil rights liti-
gation. The evidentiary privilege may make the plaintiff or government’s burden of proof 
more difficult, but it leaves some room for appropriate and successful litigation. (United 
States v. Helstoski (1979); United States v. Brewster (1972); Howard v. Office of Chief Admin. 
Officer of U.S. House of Representatives (D.C. Cir. 2013); Bastien v. Office of Sen. Ben 
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Night horse Campbell (10th Cir. 2004)). Legislative immunity redirects litigation to a dif-
fer ent defendant performing dif fer ent functions, rather than eliminating all liability. A 
plaintiff threatened or injured by an unconstitutional law cannot sue the legislators who 
enacted the law, who enjoy legislative immunity for the legislative function of enacting 
the law. She sues the executive officer charged with executing or enforcing the unconsti-
tutional law, policy, or legislative command, a non- legislative function for which the 
executive is not immune. (Franklin v. Mas sa chu setts (1992) (Scalia, J., concurring in 
part and concurring in the judgment)).

Immunity may redirect litigation to the same person or body performing a dif fer ent, 
non- legislative function. In Supreme Court of  Virginia v. Consumers Union of the United 
States (1980), plaintiffs challenged the constitutionality of State Bar regulations prohib-
iting attorney advertising, which the Supreme Court of  Virginia was empowered to pro-
mulgate and enforce. A federal court could not enjoin the state court from voting on 
and enacting the regulations, a core legislative function to which legislative immunity 
attached. But it could enjoin the court from enforcing  those regulations against attor-
neys, an executive function not protected by legislative immunity. Courts analyze zon-
ing disputes in similar terms —   the enactment of a zoning ordinance is legislative and 
protected by absolute immunity, but decisions on use permits for specific properties are 
not legislative, even when the same entity performs both functions. (Sable v. Myers 
(10th Cir. 2009); Kaahumanu v. County of Maui (9th Cir. 2003)).

In some cases, however, the immune legislative pro cess  causes the injury, leaving the 
injured person without a remedy. Scott- Harris could not get her job back from the City 
of Fall River or recover any monetary or other remedy in federal court; her injury, the loss 
of her job, was carried out through a legislative pro cess rather than through a single fir-
ing. The same is true for some congressional employees suing  under the CAA, unable to 
offer non- legislative evidence in support of their claims; for an official removed from 
office via impeachment; and for a property owner denied a land- use permit. These 
results reflect the balancing inherent in immunity, as between protecting special gov-
ernment functions and providing compensation, accountability, and deterrence.

Alternatively, legislative immunity may limit the procedures through which an indi-
vidual can redirect the manner of litigating his rights, without necessarily eliminating 
the opportunity to vindicate  those rights. The D.C. Cir cuit in Senate Permanent Subcom-
mittee v. Ferrer (D.C. Cir. 2017) considered a witness subpoenaed by a congressional sub-
committee, who wanted to assert a First Amendment privilege from testifying or 
producing documents. That witness could not ask a federal court to enjoin enforcement 
of the subpoena, as issuing the subpoena was a legislative act. But he could ignore the 
subpoena, refuse to answer questions, or refuse to produce documents; be charged with 
Contempt of Congress; and raise his substantive constitutional objections as a defense to 
the contempt citation. That strategy would not require a federal court to compel or pro-
hibit legislative functions or run afoul of legislative immunity.

§ 5.07  Legislative Immunity Puzzles

Consider  whether any or all of the defendants in the following actions are entitled to abso-
lute legislative immunity.

1. Reeder v. Madigan (7th Cir. 2015)
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Reeder is a reporter and writer for the Illinois News Network (“INN”), a part of the Illi-
nois Policy Institute (“IPI”); IPI was a registered lobbyist. Reeder sought media credentials 
to cover the Illinois Senate and Illinois House of Representatives; credentials would accord 
him access to certain  people and places, including  house members on the floor. Both  houses 
denied credentials, pursuant to  house rules prohibiting registered lobbyists (such as IPI) from 
being on the floor.

The following year, Reeder reapplied for media credentials; IPI was no longer a registered 
lobbyist, but instead was represented by Illinois Policy Action (“IPA”), a registered lobbyist. 
Both  houses again denied Reeder media credentials. Given that IPI and IPA shared offices, 
phone numbers, and employees, IPI should have registered as a lobbyist. Reeder, both  houses 
concluded, did not operate in de pen dently of  either IPI or IPA and thus was functionally a 
lobbyist, not eligible for media credentials.

Reeder brings a § 1983 action against the Speaker of the House, President of the Senate, 
and both of their press secretaries, claiming the denial of press credentials  violated the First 
Amendment.

2. Senate Permanent Subcommittee on Investigations v. Ferrer (D.C. Cir. 2017)

Ferrer is the CEO of Backpage . com, an online advertising site. The Senate Permanent 
Subcommittee on Investigations was investigating businesses that directly or indirectly facil-
itated criminal sex trafficking; the committee took an interest in Backpage’s “Adult Ser vices” 
section. The Subcommittee issued a subpoena duces tecum to Backpage and Ferrer, with-
drew it, then issued a second subpoena. When Ferrer objected to the subpoena on, among 
other grounds, First Amendment privilege, the Subcommittee filed an action in federal dis-
trict court to enforce the subpoena; the district court granted the Subcommittee’s request and 
ordered Ferrer to comply with the subpoena. After some wrangling, Ferrer produced more 
than 100,000 pages of documents. Ferrer appealed the order compelling compliance. While 
the appeal was pending, the Subcommittee issued its report (which included an appendix 
containing some Backpage documents) and closed its investigation.

Ferrer wants the federal court to issue an injunction ordering the Subcommittee to return, 
destroy, or refrain from publishing the Backpage documents that  were produced pursuant to 
the subpoena.

PART B: JUDICIAL PRO CESS IMMUNITIES

§ 5.08  Overview and Connections

The primary public actors working within the judicial system, criminal and civil, enjoy 
strong forms of absolute immunity. The Supreme Court in Bradley v. Fisher (1872) rec-
ognized historic judicial immunity of the 19th  century, then applied it in Pierson v. Ray 
(1967) to burgeoning modern civil rights litigation  under § 1983.

In Imbler v. Pachtman (1976), the Court described competing approaches to prosecuto-
rial immunity. Lower courts had protected prosecutors through a derivative, quasi- judicial 
immunity. Justice White concurred in Imbler to argue for in de pen dent prosecutorial 
immunity, analogizing the needs of prosecutors to the needs of judges. The Court  adopted 
the latter conception of an immunity protecting prosecutors as prosecutors (Burns v. Reed 


