
 
 

IN THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS 
 
UNITED STATES    ) BRIEF ON BEHALF OF APPELLANT 
             Appellee   )  

) 
) Before Panel No. 1 

           v.     )  
      ) Case No. ACM S32435 
Airman Basic (E-1) )  
BRAXTON T. SWAFFORD )  
United States Air Force )  
 Appellant ) 4 August 2017 
   

 
TO THE HONORABLE, THE JUDGES OF THE 

UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS: 
 

Assignment of Error 

THROUGH DEFENSE COUNSEL, APPELLANT ASKED NOT TO BE 
QUESTIONED UNLESS AND UNTIL HIS COUNSEL WAS CONTACTED. 
WITHOUT CONTACTING APPELLANT’S DEFENSE COUNSEL, 
INVESTIGATORS PULLED APPELLANT FROM POST-TRIAL 
CONFINEMENT TO INTERVIEW HIM ON MATTERS CONCERNING 
THE CHARGES FROM APPELLANT’S EARLIER COURT-MARTIAL.  
WAS APPELLANT DENIED EFFECTIVE ASSISTANCE OF COUNSEL 
WHEN HIS SUBSEQUENT TRIAL DEFENSE COUNSEL FAILED TO 
MOVE TO SUPPRESS APPELLANT’S STATEMENTS AND 
DERIVATIVE EVIDENCE?   
 

Statement of the Case 

 Appellant was tried by a panel of officer and enlisted members sitting as a special court-

martial at Sheppard Air Force Base, Texas, on 1-2 August 2016.  (Tr. 1, 5, 232.)  Contrary to his 

pleas, Appellant was convicted of one charge alleging one specification of wrongful use of 

marijuana on divers occasions, in violation of Article 112a, Uniform Code of Military Justice 

(UCMJ), 10 U.S.C. § 912a (2012).  (Tr. 6.1-6.2, 7, 201.) 

Appellant was sentenced to confinement for forty-five days, forfeiture of $500 pay for 

three months, and a bad-conduct discharge.  (Tr. 232.)  The convening authority approved the 



 
 

sentence to confinement, the bad-conduct discharge, and forfeiture of $500 pay for one month, 

and, except for the bad-conduct discharge, ordered the approved sentence executed.  (R. at Vol. 

3, Action.) 

Statement of Facts 

This case was Appellant’s second court-martial for marijuana use.  (R. at Vol. 3, Pros. 

Ex. 8.)  On 5 November 2015, investigators from the Air Force Office of Special Investigations 

(AFOSI) apprehended Appellant for misconduct involving marijuana.  (Tr. 135; Appendix A.)1  

After he was apprehended, Appellant was interviewed by AFOSI investigators and consented to 

provide a urine sample that tested positive for the active ingredient in marijuana.  (Id.)  The 

AFOSI Report of Investigation that was subsequently produced was authored by Detective MB.  

(Appendix A.)  On 29 March 2016, Appellant pled guilty to use and distribution of marijuana on 

divers occasions between August and November 2015.  (Id.; Tr. 136)   

In the March 2016 court-martial, Appellant was represented by Captain (Capt) PC, in 

accordance his statement to the military judge that he wanted to be represented by Capt PC.  

(Appendix B at 3-4.)  Capt PC is qualified and certified under Article 27(b), UCMJ, 10 U.S.C. § 

827(b) (2012), and sworn under Article 42(a), UCMJ, 10 U.S.C. § 842(a) (2012).  (Id. at 4.)   

On 24 February 2016, prior to Appellant’s March 2016 court-martial, Capt PC issued a 

notice of representation to Appellant’s commander, the Sheppard Air Force Base legal office, 

and AFOSI that stated: 

1. This is to inform you that I currently represent, and have an attorney-client 
relationship with A1C Braxton T. Swafford pertaining to all potential military 
adverse actions. Consequently, I request that you not interview, interrogate, or 
question him and that you refrain from requesting any statements, oral or written, 
unless and until you have contacted me. Furthermore, any prior consent for search, 
samples or any other procedure is hereby withdrawn. 

                                                           
1 Appendix A is from the pretrial allied papers in Appellant’s other case pending before this 
court, No. ACM S32416.  Undersigned counsel represents Appellant in both cases. 



 
 

 
2. This request is in accordance with the rights afforded by Article 31 of the 
Uniform Code of Military Justice, Military Rules of Evidence 305(e) and the Fifth 
and Sixth Amendments to the United States Constitution, as interpreted by case 
law. Thank you in advance for your cooperation and understanding in this matter. 

 
(Appendix C.)  Appellant was subsequently charged on 3 March 2016, with a charging 

timeframe for both specifications of 1 August 2015 through 5 November 2015.  (R. at Vol. 3, 

Pros. Ex. 8; Appendix D.)  Appellant’s guilty plea at the March 2016 court-martial addressed his 

use and distribution of marijuana, including his positive drug test on 5 November 2015.  

(Appendix E.)  Appellant pled guilty pursuant to a pretrial agreement that gave the convening 

authority the power to void the agreement if Appellant committed further misconduct between 

the announcement of the sentence and action.  (Appendices F-G). 

On 29 March 2016, the same date as Appellant’s first court-martial, Appellant submitted 

to a drug test.  (R. at Vol. 3, Pros. Ex. 3-4; Tr. 152.)  That day, Appellant’s confinement order 

was signed by trial counsel at 1220 hours.  (Appendix H.)  Appellant then underwent a medical 

examination at 1318 hours.  (Id.)  Appellant’s urine sample was collected at 1336 hours.  (R. at 

Vol. 3, Pros. Ex. 2.)  The record is silent about why this urine sample was obtained from 

Appellant. 

On 14 April 2016, the test results came back for the urine sample obtained from 

Appellant on 29 March 2016.  (R. at. Vol. 3, Pros. Ex. 4.)  Appellant tested positive for 

marijuana.  (Id.)  Notification of the positive test was provided to Appellant’s command, the 

Sheppard Air Force Base legal office, and AFOSI.  (Id.) 

On the same date that Appellant’s positive drug test results were reported, AFOSI 

initiated an investigation.  (R. at Vol. 1, Pretrial Allied Papers, Report of Investigation (ROI) at 4 

¶ 2-1.)  The investigation was led by the same investigator as Appellant’s earlier investigation, 



 
 

Detective MB.  (Id. at 1; Tr. 76-77; Appendix A.)  When Detective MB contacted Appellant’s 

squadron leadership, he was informed Appellant was in confinement “due to his previous AFOSI 

investigation.”  (R. at Vol. 1, ROI at 4 ¶ 2-2.)  Detective MB also contacted the Sheppard Air 

Force Base legal office’s Chief of Military Justice.  (Id. at 4 ¶ 2-3.)  Arrangements were made to 

transport Appellant from confinement in the local area to AFOSI for an interview.  (Id. at 4 ¶¶ 2-

2, 2-7.)   

Appellant was interviewed by Detective MB and another investigator on 22 April 2016.  

(Id. at 4 ¶ 2-8.)  At this time, Capt PC was still Appellant’s defense counsel.  Capt PC signed a 

receipt for referral of the charge in this case on 18 May 2016.  (R. at Vol. 1, Pretrial Allied 

Papers.)  Capt PC also submitted clemency matters for Appellant for his March 2016 court-

martial on 10 June 2016.  (Appendix I.)   The convening authority did not take action on the 

March 2016 court-martial until 16 June 2016.  (Appendices J-K.)2 

Detective MB’s report is silent about whether Capt PC was informed about the interview 

on 22 April 2016.  (Id.)  Capt PC indicated he was never contacted by any representative of the 

government prior to Appellant’s interview, and that he never revoked his notice of representation 

from February 2016.  (Appendix C.)  There is no evidence Capt PC was present at Appellant’s 

interview. 

When Appellant entered the AFOSI office on 22 April 2016, the investigators introduced 

themselves, and Appellant was advised of his rights under Article 31, UCMJ.  (Tr. 77.)  

Appellant waived his rights and repeatedly denied smoking marijuana after 5 November 2015.  

(Tr. 78, 82-83.)  There is no evidence of a written waiver in the record, nor is a recording of 

Appellant’s interview in the record.  (See R. at Vol. 1, ROI.) 

                                                           
2 Appendix K is a complete copy of Prosecution Exhibit 8. 



 
 

At the conclusion of the interview with Appellant, Detective MB sought multiple 

consents from Appellant.  (Tr. 81.)  One consent was to search Appellant’s on-base dormitory 

room, which was where Appellant told the investigators he was living.  (Tr. 81-82, 148-49.)  The 

investigators did not find anything relevant to the investigation in Appellant’s on-base residence.  

(Tr. 81.)   

Appellant also gave consent to search his cell phone.  (Tr. 81.)  In reviewing the contents 

of Appellant’s phone on 22 April 2016, Detective MB took note of text messages Appellant had 

with Airman First Class (A1C) JS.  (R. at Vol. 1, ROI at 5 ¶ 2-11.)   That same day, Detective 

MB interviewed A1C JS.  (Id. at 5 ¶ 2-13.)  A1C JS told investigators that multiple things 

Appellant had not: that Appellant was living off-base, that he had been to Appellant’s off-base 

residence in March 2016, that Appellant showed him a jar holding approximately one ounce of 

marijuana at the off-base residence, that he had seen Appellant smoke marijuana 5-6 ounces of 

marijuana in March 2016, and that there was another witness living with Appellant in March 

2016 who purportedly would corroborate Appellant smoked marijuana in March 2016.  (Id.)   

At trial addressed in this appeal, Appellant was represented by a new defense counsel, 

Capt AC.3  (Tr. 4.)  No motions were filed.  (Tr. 7.)  Trial defense counsel was aware of 

Appellant’s prior court-martial, and was aware of it during pretrial discussions with trial counsel.  

(Tr. 7, 58-60.)  

During the trial, Detective MB testified about his interview with Appellant, to include 

Appellant’s explanations, which trial counsel subsequently sought to discredit, and Appellant’s 

consents.  (Tr. 76-83, 122-24, 155-56.)  Part of Detective MB’s testimony involved his 

confrontation of Appellant during his interview about his use of marijuana on 5 November 2015.  

                                                           
3 Capt AC promoted since Appellant’s trial and is now Major AC. 



 
 

(Tr. 77-78.)  A1C JS also testified against Appellant under a grant of immunity about the facts 

set out in his AFOSI interview concerning Appellant’s repeated marijuana use and possession, as 

well as his off-base residence at the time of Appellant’s AFOSI interview.  (Tr. 84, 85-89.)  The 

witness identified by A1C JS ultimately testified at trial as a defense witness and did not 

corroborate A1C JS’s account.  (Tr. 129-33.)   

Appellant also testified at his trial and denied misconduct.  (Tr. 134-38, 158.)  During his 

initial direct testimony, Appellant explained his statements to investigators on 22 April 2016.  

(Tr. 137-38.)  In findings argument, trial counsel sought to discredit Appellant’s denial of 

misconduct using statements from his April 2016 interview with Detective MB.  (Tr. 186-87, 

198.) 

Argument 

APPELLANT WAS DENIED EFFECTIVE ASSISTANCE OF COUNSEL 
WHEN HIS TRIAL DEFENSE COUNSEL FAILED TO MOVE TO 
SUPPRESS APPELLANT’S STATEMENTS AND DERIVATIVE 
EVIDENCE. 

 
Standard of Review 

 

Claims of ineffective assistance of counsel are reviewed de novo. United States v. Sales, 

56 M.J. 255, 258 (C.A.A.F. 2002)(citations omitted); United States v. Tippit, 65 M.J. 69, 76 

(C.A.A.F. 2007). 

Law 

 

Ineffective Assistance of Counsel 
 

“A military accused is entitled under the Constitution and Article 27(b), [UCMJ], to the 

effective assistance of counsel.”  Loving v. United States, 68 M.J. 1, 18 (C.A.A.F. 2009); see also 

United States v. Davis, 60 M.J. 469, 473 (C.A.A.F. 2005) (citations omitted).  When reviewing 

claims for ineffective assistance of counsel, this Court is bound by the two-part test outlined by 



 
 

the Supreme Court of the United States in Strickland v. Washington, 466 U.S. 668, 687 (1984). 

See, United States v. Scott, 24 M.J. 186 (C.M.A. 1987).  Under Strickland, Appellant has the 

burden of demonstrating: (1) a deficiency in counsel’s performance that is “so serious that 

counsel was not functioning as the counsel guaranteed the defendant by the Sixth Amendment;” 

and (2) that the deficient performance prejudiced the defense through errors “so serious as to 

deprive the defendant of a fair trial.”  Strickland, 466 U.S. at 687. 

In order to satisfy the deficiency prong of Strickland, Appellant must show his defense 

counsel’s performance fell below an objective standard of reasonableness, according to the 

prevailing standards of the profession. Id. at 688.  The Court of Appeals for the Armed Forces 

has established a three-part test to determine if a defense counsel’s performance was deficient. 

Specifically, this Court must determine: 

1. Are appellant’s allegations true; if so, “is there a reasonable explanation for 
counsel’s actions”? 
 
2. If the allegations are true, did defense counsel’s level of advocacy “fall 
measurably below the performance . . . [ordinarily expected] of fallible lawyers”? 
 
3. If defense counsel was ineffective, is there “a reasonable probability that, absent 
the errors,” there would have been a different result? 

 

United States v. Gooch, 69 M.J. 353, 362 (C.A.A.F. 2011) (citing United States v. Polk, 32 M.J. 

150, 153 (C.M.A. 1991)).  The Court “will not second-guess the strategic or tactical decisions 

made at trial by defense counsel.”  See United States v. Morgan, 37 M.J. 407, 410 (C.M.A. 

1993).  On the other hand, an unreasonable “tactical” decision will not defeat a claim of 

ineffective assistance of counsel. United States v. Rivas, 3 M.J. 282 (C.M.A. 1977). 

It is not enough for the defendant to show that the errors had some conceivable 
effect on the outcome of the proceeding. Virtually every act or omission of counsel 
would meet that test, cf. United States v. Valenzuela-Bernal, 458 U. S. 858, 458 
U.S. 866-867 (1982), and not every error that conceivably could have influenced 
the outcome undermines the reliability of the result of the proceeding. 



 
 

 
Strickland, 466 U.S. at 693.  As established in Strickland, “the appropriate test for prejudice 

finds its roots in the test for materiality of exculpatory information not disclosed to the defense 

by the prosecution.”  Strickland, 466 U.S. at 694 (quoting United States v. Agurs, 427 U.S. 97, 

104, 112-113 (1976)). 

“The defendant must show that there is a reasonable probability that, but for counsel’s 

unprofessional errors, the result of the proceeding would have been different. A reasonable 

probability is a probability sufficient to undermine confidence in the outcome.”  Strickland, 466 

U.S. at 694.  When a claim of ineffective assistance of counsel alleges a failure to make a motion 

to suppress evidence, “an appellant must show that there is a reasonable probability that such a 

motion would have been meritorious.”  United States v. McConnell, 55 M.J. 479, 482 (C.A.A.F. 

2001). 

Right to Counsel & Suppression 

“A servicemember’s protection against compulsory self-incrimination is unparalleled in 

the civilian sector.”  United States v. Mapes, 59 M.J. 60, 65 (C.A.A.F. 2003); see also United 

States v. Lemasters, 39 M.J. 490, 492 (C.M.A. 1994) (noting the protections provided in United 

States v. McOmber, 1 M.J. 380 (C.M.A. 1976), preceded the constitutional protections 

articulated by the Supreme Court in Edwards v. Arizona, 451 U.S. 477 (1981), by five years).  

Under Military Rule of Evidence (Mil. R. Evid.) 304 and 305, involuntary statements by an 

accused and evidence derived from those involuntary statements are generally inadmissible.  Mil. 

R. Evid. 304, 305(a), 305(c).  Statements warranting suppression include those obtained in 

violation of an accused’s Fifth and Sixth Amendment rights to counsel.  Mil. R. Evid. 305(c). 

The Sixth Amendment provides for a right to counsel in all criminal prosecutions, to 

include interrogation by the government after the initiation of criminal proceedings.  U.S. Const. 



 
 

Amend VI; Montejo v. Louisiana, 556 U.S. 778, 786 (2009).  That guarantee is protected by Mil. 

R. Evid. 305(c)(3), which renders inadmissible any statements of an accused and evidence 

derived from those statements if: (1) charges have been preferred, (2) the accused is 

“interrogated on matters concerning the preferred charges,” (3) the questioning is “by anyone 

acting in a law enforcement capacity, or the agent of such a person,” (4) the accused either 

requests counsel, or has appointed or retained counsel, and (5) counsel is not present for the 

interrogation.  This rule extends further safeguards for a military accused than the Constitution.  

Compare Mil. R. Evid. 305, with, Montejo, 556 U.S. at 797 (overruling the prohibition on police-

initiated interrogation once a criminal defendant requests counsel at an arraignment or similar 

proceeding set out in Michigan v. Jackson, 475 U.S. 625 (1986).)   

The protection afforded by Mil. R. Evid. 305(c)(3) may be waived.  However, the waiver 

is presumed invalid “unless the prosecution can demonstrate by a preponderance of the evidence 

that the accused or suspect initiated the communication leading to the error.”  Mil. R. Evid. 

305(e)(3)(B).4 

In United States v. Finch, 64 M.J. 118, 123-25 (C.A.A.F. 2006), the Court of Appeals for 

the Armed Forces addressed the application of Mil. R. Evid. 305 when an accused is already 

represented by counsel.  The appellant in Finch was under investigation by both civilian and 

military authorities.  Id. at 123.  Civilian counsel retained by the appellant contacted the civilian 

investigators.  Id.  The content of these communications was not described in the opinion, but 

after these communications, one of the civilian investigators conveyed to the military 

                                                           
4 Mil. R. Evid. 305(e)(3)(B) is styled as the “Sixth Amendment Right to Counsel.”  Although the 
rule says it corresponds to Mil. R. Evid. 305(c)(1), that provision describes rights warnings under 
Article 31, UCMJ.  Based on the text of Mil. R. Evid. 305(e)(3)(B), it appears to instead 
correspond to Mil. R. Evid. 305(c)(3), which is also styled as the “Sixth Amendment Right to 
Counsel.”  



 
 

investigator who questioned the appellant that the appellant was represented by counsel.  Id.  

Prior to questioning, the appellant was advised of and waived his Article 31, UCMJ, rights.  Id. 

Finding Mil. R. Evid. 305(e)—now Mil. R. Evid. 305(c)—consistent with Article 27, 

UCMJ, and the Fifth and Sixth Amendments, the Finch court applied the rule to the facts of the 

case.  Id. at 125.  The court explained:  

The current version of [Mil. R. Evid.] 305(e) does not require an investigator to 
notify an accused’s or suspect’s counsel prior to initiating an interview, regardless 
of whether the investigator knows or reasonably should know that the accused or 
suspect is represented by counsel in the offenses about which the investigator 
intends to question him. . . . [T]here is no constitutional requirement to provide an 
accused with more rights than those set out in the rules. 

 
Id.  The statements by the appellant were deemed admissible because he was advised of his 

Article 31, UCMJ, rights; he signed a written waiver of his rights expressly waiving his right to 

counsel; and he testified that his civilian counsel told him not to go into questioning without 

counsel but that the appellant intentionally ignored that advice.  Id. 

Analysis 

Appellant was denied effective assistance of counsel because Appellant’s statements to 

investigators were the foundation of a large part of the prosecution’s case, those statements were 

obtained in violation of Sixth Amendment protections enumerated Mil. R. Evid. 305(c)(3), and 

trial defense counsel failed to move to suppress Appellant’s statements and the evidence derived 

from them.  Each of the requisite inquiries under Gooch are resolved in Appellant’s favor and, 

accordingly, Appellant’s conviction should be set aside. 

Appellant’s Allegations Are True 

The first inquiry under Gooch is whether Appellant’s allegation is true.  Gooch, 69 M.J. 

at 362.  The error alleged in this case is that trial defense counsel failed to seek suppression of 



 
 

Appellant’s statements and the derivative evidence.  Trial defense counsel made no motions prior 

to entry of pleas.  (Tr. 7.)  Appellant’s allegation is true. 

Trial Defense Counsel’s Level of Advocacy Fell “Measurably Below the Performance . . . 
[Ordinarily Expected] of Fallible Lawyers” 

 
Trial defense counsel’s level of advocacy was deficient because Appellant would have 

prevailed on a motion to suppress Appellant’s statements and derivative evidence had one been 

filed.  See McConnell, 55 M.J. at 482.  Suppression was warranted based on Mil. R. Evid. 

305(c)(3), the lack of proper waiver that would comport with Mil. R. Evid. 305(e)(3)(B), and the 

distinctions between Appellant’s case and Finch. 

Each of the five requirements under Mil. R. Evid. 305(c)(3) applied when Appellant was 

interviewed by Detective MB on 22 April 2016.   

First, Appellant was charged for his first court-martial on 3 March 2016.  (Appendix D.)   

Second, the interrogation had to do with “matters concerning the preferred” charge and 

specification.  During the interview, Detective MB questioned Appellant about his positive drug 

test for marijuana.  (Tr. 77-78.)  As part of his questioning, Detective MB asked Appellant about 

his positive drug test on 5 November 2015.  (Id.)  That drug test on 5 November 2015 was part of 

the marijuana use charged in Appellant’s first court-martial.  (Appendix A; Appendix E.)  

Moreover, action had not yet been taken in Appellant’s March 2016 court-martial, meaning 

anything he said about his prior misconduct or any false statements he might have made to 

investigators could have jeopardized his pretrial agreement in that case.  (Appendices F-G, 

Appendix J.) 

Third, Detective MB was working for AFOSI as a member of law enforcement.  

(Appendix A; R. at Vol. 1, ROI at 1; Tr. 76-77.)   



 
 

Fourth, Appellant had appointed counsel on 22 April 2016.  Capt PC sent a notice of 

representation on 24 February 2016.  (Appendix C.)  Capt PC was properly qualified, certified, 

and sworn to be Appellant’s defense counsel, and, consistent to what Appellant told the military 

judge in his first court-martial, represented Appellant in his trial on 29 March 2016.  (Appendix 

B at 3-4.)  Indeed, the court-martial was still ongoing on 22 April 2016, as the convening 

authority had not yet taken action.  (R. at Vol. 3, Pros. Ex. 8; Appendices J-K.)  Capt PC 

remained Appellant’s defense counsel through at least 10 June 2016.  (R. at Vol. 1, Pretrial 

Allied Papers; Appendix C, Appendix I.)   

Fifth, Appellant’s counsel, Capt PC was not present.  (See Tr. 76-83; Appendix C.)  He 

was not even notified that Appellant was going to be interrogated, let alone brought from 

confinement to do so.  (Id.)  

Although Appellant waived his right to counsel when he interviewed with Detective MB 

on 22 April 2016, that waiver is presumed to be invalid.  (Tr. 78); Mil. R. Evid. 305(e)(3)(B).  

Had trial defense counsel made a motion to suppress Appellant’s statements and the derivative 

evidence, it would have been the prosecution’s burden to show, by a preponderance of the 

evidence, that Appellant initiated the activity that led to the error.   

The prosecution would not have been able to meet its burden to a valid waiver because 

everything that led up to Appellant’s interview was initiated by AFOSI, not by Appellant.  

Appellant was in confinement serving his sentence on 22 April 2016.  (R. at Vol. 3, Pros. Ex. 8; 

R. at Vol. 1, ROI at 4.)  Appellant did not ask to be interviewed; rather AFOSI made 

arrangements to pull Appellant out of confinement so investigators could try to interview him.  

(R. at Vol. 1, ROI at 4 ¶¶ 2-2, 2-7.)  He then had to be transported from confinement to AFOSI 

for the interview.  (Id.)  When Detective MB recounted the interrogation at trial, he indicated that 



 
 

the initial conversation was one-way traffic, with the investigators introducing themselves and 

advising Appellant of his rights.  (Tr. 77.)  Nowhere in his testimony or report did Detective MB 

suggest anything that would even intimate Appellant initiated communication with the 

investigators.  (Tr. 77-83; R. at Vol. 1, ROI.) 

Similarly, the decision in Finch does not salvage Appellant’s statements to the 

investigators, or the evidence derived therefrom, because it is distinguishable for three reasons.   

First, Finch addresses a custodial interview that occurred prior to charging, whereas this 

case implicates the portion in what is now Mil. R. Evid. 305(c) that implements the Sixth 

Amendment, which is triggered after charging.  Finch, 64 M.J. at 123-25; Mil. R. Evid. 305(c).   

Second, even if the same provision of Mil. R. Evid 305(c) were implicated, law 

enforcement here was not limited to merely being aware that Appellant was represented by 

counsel and Appellant’s rights were still violated.  In Finch, 64 M.J. at 123, the record shows 

only that the military investigator knew the appellant was represented, but nothing about what 

the counsel had conveyed to the civilian investigation about consent was on the record.  In 

contrast, Appellant here had, through Capt PC’s notice of representation, affirmatively conveyed 

that he did not wish to be interviewed unless his counsel was notified and also revoked all 

consent.  (Appendix C.)  Yet investigators disregarded Appellant’s revocation and instead pulled 

Appellant from one custodial setting—confinement—to interview him in another—the AFOSI 

interview room.  (R. at Vol. 1, ROI at 4.)   

Third, whereas the appellant in Finch admitted he waived his rights contrary to his 

attorney’s advice and signed a written waiver clearly delineating his understanding of the waiver, 

the only evidence here is Detective MB’s statement that Appellant waived his Article 31, UCMJ, 

rights.  Finch, 64 M.J. at 125; (Tr. 78.) 



 
 

The Finch court faithfully applied Mil. R. Evid. 305, and this Court should do the same.  

Finch, 64 M.J. at 125.  As already demonstrated, under that analysis, Appellant would have 

prevailed and garnered suppression of both his statements and the derivative evidence.  Per 

McConnell, 55 M.J. at 482, trial defense counsel’s performance was therefore deficient. 

There Would Have Been a Different Result Absent the Error 

The quality and quantum of evidence that would have warranted suppression had trial 

defense counsel made a motion to suppress demonstrates Appellant was substantially prejudiced 

by trial defense counsel’s error.   

Although Appellant testified in his defense, he may not have testified if his trial defense 

counsel filed the motion to suppress at issue in this appeal.  Indeed, Appellant spent part of his 

initial direct examination explaining the statements from his interrogation brought before the 

members through Detective MB.  (Tr. 137-38.)  But more importantly, the suppression motion 

would have dramatically circumscribed the breadth of the prosecution’s case-in-chief.    

Prior to the interrogation of Appellant on 22 April 2016, the only evidence against 

Appellant in the possession of investigators about the charged misconduct was one positive drug 

test.  (R. at Vol. 3, Pros. Ex. 4.)  Without any other evidence, all this would support would be an 

inference that Appellant used marijuana once.   

The evidence derived from Appellant’s unlawful interrogation exposed him to liability 

for multiple uses of marijuana.  Most significantly, the unlawful interrogation of Appellant led 

investigators to A1C JS.  (R. at Vol. 1, ROI at 5 ¶ 2-11.)  In turn, A1C JS became the key—and 

only—witness at trial to support the allegation that Appellant used marijuana not once, but on 

divers occasions.  (Tr. 86-89.)   



 
 

Likewise, the evidence obtained from the unlawful interview undermined the defense.  

For example, the evidence obtained from A1C JS as a result of Appellant’s interrogation was 

offered in the prosecution’s case-in-chief to contradict Appellant’s denial to Detective MB.  (Tr. 

76-83, 85-89.)  This straw man approach to proving Appellant’s guilt would not have been 

available but for Appellant’s interrogation.  In turn, the defense would not have needed to call 

the witness identified through A1C JS because there would have been no need to rebut A1C JS.  

(Tr. 129-33.)  

Similarly, prior to the conclusion of the prosecution’s case-in-chief, trial counsel elicited 

testimony from Detective MB that Appellant consented to search the on-base dormitory where 

he said he resided, whereas A1C JS testified that Appellant lived in an off-base residence where 

Appellant possessed and used marijuana on multiple occasions during the charged timeframe.  

(Tr. 81-82, 85-86.)  This undermined the credibility of Appellant’s denials of wrongdoing to 

Detective MB, and trial counsel argued as much during findings argument.  (Tr. 186-87, 194.) 

Taken together, a different result would have resulted from a suppression motion.  The 

lack of derivative evidence would have precluded the evidence needed to support Appellant’s 

conviction for marijuana use on divers occasions.  As such, a different result stemming from 

suppression is not just “a reasonable possibility,” but a certainty.  See Gooch, 69 M.J. at 362.  

Moreover, the witnesses against Appellant would have been limited and, instead of being a case 

about Appellant’s explanations to investigators, would have been narrowly focused to 

Appellant’s drug test.  A conviction for that offense would have been far less likely without the 

direct evidence afforded by A1C JS.  Therefore, even on the limited drug use Appellant’s 

positive drug test might support, a different result remains a “reasonable possibility,” thereby 

satisfying Appellant’s burden under Gooch.  Id.  



 
 

There is No Reasonable Explanation for Counsel’s Actions 

There is no reasonable explanation for trial defense counsel’s failed to file the motion to 

suppress.  As already addressed, the motion would have resulted in suppression of Appellant’s 

statements and derivative evidence.  The prosecution would have been precluded from 

introducing evidence that Appellant used marijuana on divers occasions, and the prosecution 

would have lost its eyewitness to the charged marijuana use.  Moreover, although the 

introduction of Appellant’s statements to Detective MB brought Appellant’s denials before the 

members, they were elicited in a way that discredited them and, during the defense’s case-in-

chief, used to discredit Appellant’s testimony.  (Tr. 76-83, 155-56.)   

Ultimately, there is no reason trial defense counsel would want to litigate multiple drug 

uses instead of one.  There is also no reason trial defense counsel would want to have to 

challenge an eyewitness who observed those multiple uses instead of none.  Yet this is the case 

Appellant faced as a result of his trial defense counsel’s failure to file a motion to suppress.  

Accordingly, Appellant’s conviction and sentence should be set aside because of trial defense 

counsel’s deficient performance. 

WHEREFORE, this Court should set aside the findings and the sentence.  
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