
5 September 2017 

 

IN THE UNITED STATES AIR FORCE COURT OF CRIMINAL 

APPEALS 

 

UNITED STATES, ) 

Appellee, ) ANSWER TO 

) ASSIGNMENT OF ERROR 

v. ) 

) ACM S32435 

Airman Basic (E-1) ) 

BRAXTON T. SWAFFORD ) 

United States Air Force ) Panel No. 1 

Appellant. ) 

 

TO THE HONORABLE, THE JUDGES OF 

THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS: 

 

ISSUE PRESENTED 
 

THROUGH DEFENSE COUNSEL, APPELLANT ASKED 

NOT TO BE QUESTIONED UNLESS AND UNTIL HIS 

COUNSEL WAS CONTACTED. WITHOUT CONTACTING 

APPELLANT’S DEFENSE COUNSEL, INVESTIGATORS 

PULLED APPELLANT FROM POST-TRIAL 

CONFINEMENT TO INTERVIEW HIM ON MATTERS 

CONCERNING THE CHARGES FROM APPELLANT’S 

EARLIER COURT-MARTIAL. WAS APPELLANT 

DENIED EFFECTIVE ASSISTANCE OF COUNSEL WHEN 

HIS SUBSEQUENT TRIAL DEFENSE COUNSEL FAILED 

TO MOVE TO SUPPRESS APPELLANT’S STATEMENTS 

AND DERIVATIVE EVIDENCE? 

 

STATEMENT OF THE CASE 

 

The United States generally accepts Appellant’s statement of the case.   

 

STATEMENT OF FACTS 

 

Facts necessary for the disposition of these issues are set forth in the argument sections 

below. 
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ARGUMENT 

 

APPELLANT’S ALLEGATION OF INEFFECTIVE 

ASSISTANCE OF COUNSEL FAILS BECAUSE TRIAL 

DEFENSE COUNSEL MADE A REASONABLE DECISION 

TO NOT FILE A MOTION TO SUPRESS, BECAUSE THE 

SIXTH AMENDMENT HAD NOT ATTACHED FOR 

PURPOSES OF A UNITED STATES AIR FORCE COURT-

MARTIAL 

 

Standard of Review 

 

In reviewing claims for ineffective assistance of counsel, this Court “looks at the 

questions of deficient performance and prejudice de novo.”  United States v. Datavs, 71 

M.J. 420, 424 (C.A.A.F. 2012) (quoting United States v. Gutierrez, 66 M.J. 329, 330-31 

(C.A.A.F. 2008)); see also United States v. Gooch, 69 M.J. 353, 362 (C.A.A.F. 2011).  

Analysis of defense counsel’s performance is “highly deferential.”  United States v. Mazza, 

67 M.J. 470, 474 (C.A.A.F. 2009). 

 

Law  

 

Military appellate courts analyze claims of ineffective assistance of counsel under the 

test outlined by the Supreme Court in Strickland v. Washington, 466 U.S. 668 (1984).  United 

States v. Tippit, 65 M.J. 69, 76 (C.A.A.F. 2007). An appellant must demonstrate: 

(1) a deficiency in counsel's performance that is “so serious that 

counsel was not functioning as the ‘counsel’ guaranteed the 

defendant by the Sixth Amendment”; and (2) that the deficient 

performance prejudiced the defense through errors “so serious as 

to deprive the defendant of a fair trial, a trial whose result is reliable.” 

 

Id. at 76 (quoting Strickland, 466 U.S. at 687).  Counsel are presumed competent until proven 

otherwise.  Strickland, 466 U.S. at 689. 

Appellant bears the burden of showing that his counsel’s performance was deficient.  

To establish deficient performance, an appellant must establish his counsel’s representation 
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“amounted to incompetence under ‘prevailing professional norms,’ not whether it deviated 

from best practices or most common custom.”  Harrington v. Richter, 562 U.S. 86, 105 (2011) 

(quoting Strickland, 466 U.S. at 690).  Because an ineffective-assistance claim may be used “as 

a way to escape rules of waiver and forfeiture and raise issues not presented at trial…the 

Strickland standard must be applied with scrupulous care, lest ‘intrusive post-trial inquiry’ 

threaten the integrity of the very adversary process the right to counsel is meant to serve.”  Id. 

When addressing the second prong, an appellant must demonstrate a “reasonable 

probability that, but for counsel’s [deficient performance] the result of the proceeding would 

have been different.”  Strickland, 466 U.S. at 694.  That is to say, an appellant has the burden 

of showing that “counsel’s performance was so deficient that the trial is unreliable and the 

result unjust.”  United States v. Brownfield, 52 M.J. 40, 42 (C.A.A.F. 1999); see also 

Harrington, 562 U.S. at 103-04 (noting the error or deficiency must be so serious that a 

defendant was deprived a fair trial with reliable results). 

In addressing claims of ineffective assistance of counsel, CAAF applies the following 

three-part test to determine whether or not the presumption of counsel’s competence has 

been overcome: 

1.  Are appellant’s allegations true; if so, “is there a reasonable 

explanation for counsel’s actions”? 

 

2.  If the allegations are true, did defense counsel’s level of 

advocacy “fall measurably below the performance...[ordinarily 

expected] of fallible lawyers”? 

 

3.  If defense counsel was ineffective, is there “a reasonable 

probability that, absent the errors,” there would have been a 

different result? 

 

United States v. Gooch, 69 M.J. 353, 362 (C.A.A.F. 2011) (citing United States v. Polk, 32  

M.J. 150, 153 (C.M.A. 1991)). 
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When challenging the performance of counsel, an appellant bears the burden of 

establishing the truth of the factual allegations that would provide the basis for 

finding deficient performance. Tippit, 65 M.J. at 76 (citing Polk, 32 M.J. at 153). 

In assessing claims of ineffective assistance of counsel, appellate courts do not second 

guess strategic or tactical decisions.  See United States v. Morgan, 37 M.J. 407, 410 (C.M.A. 

1993).  It is only in those limited circumstances where a purported “strategic” or “deliberate” 

decision is unreasonable or based on inadequate investigation that it can provide the 

foundation for a finding of ineffective assistance.  See United States v. Davis, 60 M.J. 469, 474 

(C.A.A.F. 2005).  In other words, “disagreements as to the strategic or tactical decisions made 

at the trial level by defense counsel will not support a claim of ineffective assistance of counsel 

so long as the challenged conduct has some reasoned basis.”  United States v. Mansfield, 24 

M.J. 611, 617 (A.F.C.M.R. 1987). 

“When a claim of ineffective assistance of counsel is premised on counsel's failure to 

make a motion to suppress evidence, an appellant must show that there is a reasonable 

probability that such a motion would have been meritorious."  United States v. McConnell, 55 

M.J. 479, 482 (C.A.A.F. 2001). 

Mil. R. Evid. 305(c)(3) describes how if an accused against whom charges have been 

preferred is interrogated on matters concerning the preferred charges by anyone acting in a law 

enforcement capacity…and the accused requests counsel, or if the accused has appointed 

counsel, any statement made in the interrogation, or evidence derived from the interrogation is 

inadmissible unless counsel was present for the interrogation.  Mil. R. Evid. 305(e)(3)(B) 

describes the situation where if an accused or suspect is interrogated after preferral of charges 

as described in subdivision (c)(1), requests counsel, any subsequent waiver of the right to 
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counsel obtained during an interrogation concerning the same offenses is invalid unless the 

prosecution can demonstrate by a preponderance of the evidence that the accused or suspect 

initiated the communication leading to the waiver. 

“In all criminal prosecutions, the accused shall enjoy the right to...have the Assistance of 

Counsel for his defense.”  U.S. Const. amend VI.  “[O]ur cases have long recognized that the 

right to counsel attaches only at or after the initiation of adversary judicial proceedings against 

the defendant.”  United States v. Gouveia, 467 U.S. 180, 187 (1984).  In Gouveia, the Supreme 

Court explained that the purpose of having the right to counsel attach at the initiation of judicial 

proceedings was to protect the “unaided layman at critical confrontations with his adversary.”  

Id. at 189.  “The Sixth Amendment right, however, is offense specific.”  McNeil v. Wisconsin, 

501 U.S. 171, 175 (1991). 

In Michigan v. Jackson, 475 U.S. 625 (1986), the Supreme Court held that once the 

right to counsel attached, any subsequent waiver of the right to counsel from a police-initiated 

interrogation was presumed invalid.  That case, however, was overturned by Montejo v. 

Louisiana, 556 U.S. 778 (2009).  In that case, the Supreme Court determined that Jackson was 

an unworkable decision.  Id. at 792.  “[I]t would be completely unjustified to presume that a 

defendant’s consent to police-initiated interrogation was involuntary or coerced simply because 

he had previously been appointed a lawyer.”  Id.  The Court further explained, “[i]n 

determining whether a Sixth Amendment waiver was knowing and voluntary, there is no reason 

categorically to distinguish an unrepresented defendant from a represented one.”  Id. at 798.  

Under Montejo, an investigator is free to question a suspect, even after the initiation of criminal 

proceedings and after the suspect has consulted with an attorney, as long as the suspect 

voluntarily waives his or her rights to the presence of counsel. 
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The court in Montejo goes on to state, “and when a defendant is read his Miranda rights 

(which include the right to have counsel present during interrogation) and agrees to waive those 

rights, that typically does the trick, even though the Miranda rights purportedly have their source 

in the Fifth Amendment:  

As a general matter . . . an accused who is admonished with the 

warnings prescribed by this Court in Miranda . . . has been 

sufficiently apprised of the nature of his Sixth Amendment rights, 

and of the consequences of abandoning those rights, so that his 

waiver on this basis will be considered a knowing and intelligent 

one."  

 

Id. at 786-787. 

 

Similarly, in United States v. Finch, 64 M.J. 118, 123 (C.A.A.F. 2006), “when Appellant 

was interviewed by the military investigator, he unquestionably was represented by civilian 

counsel for the incident that forms the basis of the charges in this case.”  The court determined 

the Appellant was advised of his Article 31(b), UCMJ, rights and signed a valid, written waiver 

of his rights.  Id. at 125.  In Finch, the appellant also acknowledged waiver of these rights when 

questioned by the military judge at trial regarding the written waiver.  Furthermore, Appellant 

acknowledged that his civilian attorney told him not to go into questioning without him and 

Appellant intentionally ignored that advice.  Based on Appellant's own testimony and actions in 

reviewing and signing the Article 31, UCMJ, rights form at the time of the interrogation, 

Appellant waived any right he may have had to have his counsel notified of and be present at the 

interrogation.  Id. at 124-125. 

In the military, preferral of charges initiates adversary judicial proceedings and causes the 

Sixth Amendment right to counsel to attach.  United States v. Wattenbarger, 21 M.J. 41, 43 

(C.M.A. 1985).  In contrast to the Fifth Amendment right to an attorney, the Sixth Amendment 

right to counsel is offense-specific, meaning that once invoked, the Fifth Amendment right to an 
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attorney forbids police to question a suspect on any matter until the suspect has a chance to speak 

to an attorney.  See Edwards v. Arizona, 451 U.S. 477, 485 (1981).  On the other hand, a suspect 

in custody, charged with a crime, who is represented by an attorney for that crime, can 

nevertheless be questioned about an uncharged crime.  In Texas v. Cobb, 532 U.S. 162 (2001), 

the appellant committed a residential burglary and killed the occupants.  He confessed to the 

burglary but denied the murders.  He was charged with the burglary, was assigned an attorney for 

the burglary, and while awaiting trial on the burglary he confessed the murders to his father.  Mr. 

Cobb's father contacted to the police, who issued an arrest warrant for the murders.  Mr. Cobb 

was Mirandized, waived his rights, and confessed to the murders.  His attorney on the burglary 

case was not notified and was not present.  The United States Supreme Court held that the Sixth 

Amendment is "offense specific."  Id. at 164.  That is, if the defendant is charged with a crime 

his Sixth Amendment rights are limited to that crime, and therefore does not necessarily extend 

to offenses that are "factually related" to those that have been charged.  See Id. at 168.  

Analysis 

 

a. Appellant’s allegation of ineffective assistance of counsel fails because Trial Defense 

Counsel’s decision not to file a motion to suppress Appellant’s statements to law 

enforcement was reasonable. As such, Trial Defense Counsel’s performance did not fall 

measurably below the performance ordinarily expected of fallible attorneys. 

 

 

Appellant’s claim that his Trial Defense Counsel should have filed a motion to suppress 

pursuant to a violation of his Sixth Amendment right to counsel and Mil. R. Evid. 305(c) fails 

because (1) his sixth amendment right to counsel had not attached, and (2) Appellant validly 

waived his right to have counsel present.  Maj AC1 states in her declaration that she considered 

                                                           
1 Major AC was a Captain at the time of the 1 August 2016 Court-Martial. (R. at 5.). She has 

since promoted. 
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the merits of a motion to suppress Appellant’s statements made to Detective MB on 22 April 

2016.  After Maj AC reviewed the interview, she determined there was not a valid basis to file 

such a motion because it demonstrated Detective MB questioned Appellant about new 

misconduct not related to his previous representation.  (Maj AC’s Declaration, dated 29 August 

2017, hereinafter “AC Declaration”).   

Maj AC made a reasonable decision not to file a motion to suppress Appellant’s 

statements made to law enforcement on 22 April 2016.  Maj AC states that at the time of the 22 

April 2016 interview concerning a March 2016 positive urinalysis for THC, Appellant was only 

known to have been represented by previous trial defense counsel, Capt PC, regarding charged 

drug use during an August to November 2015 time frame.  Id.  Moreover, Maj AC explains that 

upon reviewing the 22 April 2016 interview, it was apparent that Detective MB was inquiring 

about a new allegation concerning a positive urinalysis in March 2016.  Id.  The Detective asked 

the Appellant when prior to this positive March 2016 urinalysis the Appellant used marijuana.  

Appellant was the one who eventually brought up his November 2015 marijuana use, which did 

lead to a discussion regarding his drug use in November 2015, but only to the extent that a 

November 2015 drug use could not cause a positive urinalysis in March of 2016.  Id.  During that 

interview, Detective MB explained to the Appellant that they were not there to discuss his prior 

drug investigation, stating “I know your situation your predicament and everything else like that 

you know.  We are not here to rehash that, its water under the bridge.”  Id. 

Capt PC’s representation did not extend to the new allegations of marijuana use being 

investigated in the 22 April 2106 interview.  Appellant asserts that his 22 April 2016 interview 

with Detective MB was a violation of his Sixth Amendment right to Counsel, as he was still 

represented by Capt PC, who represented Appellant during his 29 March 2016 Court-Martial for 
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charges of distribution and use of marijuana during the timeframe of August-November 2015.  

(Appellant Appendix B).  In his affidavit, Capt PC does not claim to have represented Appellant 

concerning the 29 March 2016 positive urinalysis, but rather states he continue to represent 

Appellate through submission of clemency matters on 10 June 2016 for Appellant’s 29 March 

2016 Court-Martial (Capt PC’s Declaration, dated 3 August 2017, Appellant Appendix C).  The 

protections afforded under the Sixth amendment right to counsel are offense specific.  “That is, if 

the defendant is charged with a crime his Sixth Amendment rights are limited to that crime, and 

therefore does not necessarily extend to offenses that are "factually related" to those that have 

been charged.”  Cobb, 532 U.S. at 168.  Here, while the Appellant was again alleged to have 

used marijuana, the 29 March 2016 urinalysis being investigated on 22 April 2016 did not 

factually relate to his previously charged marijuana use in 2015.  Thus, even if Appellant 

continued to be represented by Capt PC in April 2016, this representation did not extend to new 

allegations of marijuana use.  

Preferral of charges initiates adversary judicial proceedings in the military and causes the 

Sixth Amendment right to counsel to attach.  Wattenbarger, 21 M.J. at 43.  Here, Appellant was 

questioned by law enforcement regarding a new allegation of misconduct occurring at or near 

March 2016 based upon a 29 March 2016 positive urinalysis test.  Preferral of a charge 

pertaining to the 29 March 2016 positive urinalysis did not occur until 13 May 2016, 21 days 

after the interview in question.  (R. at 6.1-6.2).  There was no Sixth Amendment violation of 

Appellant’s rights because the Sixth Amendment right to counsel was not triggered at the time of 

the 22 April 2016 interview. 

Appellant also relies upon Mil. R. Evid. 305(c)(3) for the proposition that once an 

accused has appointed counsel, he may not be questioned without counsel being present.  
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However, Mil. R. Evid. 305(c)(3) only pertains to post-preferral interrogation of the charge 

which has been preferred.  Additionally, Mil. R. Evid. 305(e)(3)(B), explains that Sixth 

Amendment protections only apply when “the interrogation is conducted subsequent to the 

preferral of charges.”  As charges for the March 2016 positive urinalysis had not been preferred 

against Appellant prior to his interview with Detective MB, Mil. R. Evid. 305 did not apply at 

the time of the OSI interrogation on 22 April 2016.  It would not matter whether Appellant had 

retained a lawyer or whether he had an appointed military lawyer.  Because charges had not been 

preferred under the UCMJ, Appellant was only entitled to have counsel present if he specifically 

requested it, as required under Mil. R. Evid. 305(c)(1).  Appellant was read his rights under 

Article 31, UCMJ, and he waived his right to counsel.  (R. at 77-78).  Accordingly, Trial Defense 

Counsel’s decision to not file a motion to suppress was reasonable and did not fall measurably 

below the performance ordinarily expected of fallible lawyers. 

Even if this court were to find a Sixth Amendment right to counsel applied at the time of 

the 22 April 2016 interview, Appellant waived this right upon being apprised of his Article 

31(b), UCMJ rights.  (R. at 77-78).  In Finch, the appellant was advised of his Article 31, UCMJ, 

rights; he signed a written waiver of his rights expressly waiving his right to counsel; and he 

testified that his civilian counsel told him not to go into questioning without counsel but that the 

appellant intentionally ignored that advice.  United States v. Finch, 64 M.J. at 124.  The Court in 

Finch applied the MRE 305 and Sixth Amendment analysis, and found that an appellant could 

nonetheless waive his Sixth Amendment right to counsel after being advised of his Article 31, 

UCMJ rights.  Appellant attempts to distinguish this case, as the interrogation in Finch occurred 

pretrial.  However, as discussed more fully above, and similar to the facts in Finch, the interview 

with law enforcement on 22 April 2016 in Appellant’s case occurred prior to the attachment of 
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his Sixth Amendment Rights. 

Similarly, the court in Montejo held the defendant may waive his right to have counsel 

present, whether or not he is already represented by counsel, and the decision to waive need not 

itself be counseled.  United States v. Montejo, 556 U.S. at 786.  The court in Montejo goes on to 

explain that “an accused who is admonished with the warnings prescribed by this Court in 

Miranda . . . has been sufficiently apprised of the nature of his Sixth Amendment rights, and of 

the consequences of abandoning those rights, so that his waiver on this basis will be considered a 

knowing and intelligent one."  Id. at 786-787.  Therefore, even if this court were to find a Sixth 

Amendment right to counsel applied to Appellant, Appellant validly waived that right after being 

advised of his Article 31(b) rights, and having elected to waive those rights.  

b.  Even if trial defense counsel were ineffective, there is not a reasonable probability 

that, absent the errors, the outcome in this case would have been different. 

 

Even if Trial Defense should have filed a suppression motion, Appellant has failed to 

demonstrate a reasonable possibility that a motion to suppress his statements would have merit.  

Detective MB’s interrogation focused on a new allegation for which Appellant had no 

representation.  The March 2016 urinalysis was not the subject of the previous trial.  In fact 

detective MB focused Appellant on the fact that this was a new unrelated matter by stating he 

knew about the previous matter “we’re not here to rehash that, its water under the bridge.”  It 

was immediately apparent to trial defense the interview was focused on a new allegation 

concerning a positive urinalysis from March 2016.  Under these facts even if trial defense had 

filed a motion to suppress the fact that the sixth amendment is offense specific and that a 

represented individual can be questioned about a separate uncharged crime foreclosed the 

possibility of relief.  See McNeil v. Wisconsin, 501 U.S. 171, 175 (1991) and Texas v. Cobb, 

532 U.S. 162 (2001).  As a result, Appellant cannot show a reasonable possibility that 
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Appellant’s motion to suppress would have been meritorious as required for ineffective 

assistance of counsel claims premised on a failure to make a motion to suppress.  See United 

States v. McConnell, 55 M.J. 479, 482 (C.A.A.F. 2001); United States v. Jameson, 65 M.J. 160, 

163-64 (C.A.A.F. 2007). 

Even if this Court were to find the motion would have been successful, there is still no 

reasonable likelihood that the results would have been different.  The Appellant’s statements to 

Detective MB appear to largely consist of denials of use of marijuana post his use in November 

2015.  (R. at 77-79, 137-138).  Appellant’s interview also assisted law enforcement in 

identifying a witness, A1C JS, who ultimately testified at trial to observing the Appellant use 

marijuana on approximately three or four occasions during March 2016.  (R. at 85-87).  

First, in the event that discussions pertaining to the November 2015 use of marijuana were 

suppressed, this would not have significantly changed the landscape of evidence against the 

accused; namely a positive urinalysis and eye-witness testimony from A1C JS.  Secondly, even 

in the event the entire interview were to be suppressed, the Appellant still faced evidence of a 

positive urinalysis for THC (R. at. Vol. 3, Pros. Ex. 4, and R. at 76-77).  Furthermore, A1C JS 

testified that he and the Appellant had been pretty close friends, they hung out every other 

weekend, and they had hung out on base together the day before or the day of the 29 March 

2016 Court Martial.  (R. at 85, 162-163).  Thus A1C JS would likely have been discovered as a 

witness through OSI’s routine investigation.  Therefore, the Appellant has failed to show that 

the outcome in this case would have been different even pursuant to a successful suppression 

motion. 

Appellant has failed to meet any prong of the Polk/Strickland analysis and thus has failed 

to meet his heavy burden of demonstrating ineffective assistance of counsel with regard to the 
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claim of failure to submit a suppression motion.  Therefore, his request for relief should be 

denied.  

CONCLUSION 
 

WHEREFORE, this Court should deny Appellant’s claim and affirm the findings and 

sentence.  

 
ANNE M. DELMARE, Capt, USAF 

Appellate Government Counsel 

Air Force Legal Operations Agency  

United States Air Force 

  (240) 612-4800 
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