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WHY WE NEED MORE JUDICIAL ACTIVISM 

 

Suzanna Sherry

 

 

Too much of a good thing can be bad, and democracy is no 

exception. In the United States, the antidote to what the drafters of the 

Constitution called “the excess of democracy” is judicial review: unelected, 

life-tenured federal judges with power to invalidate the actions of the more 

democratic branches of government. Lately, judicial review has come under 

fire. Many on both sides of the political aisle accuse the Supreme Court of 

being overly activist and insufficiently deferential to the elected 

representatives of the people. Taking the Constitution away from the courts 

– and giving it back to the people – has become a rallying cry. But those 

who criticize the courts on this ground misunderstand the proper role of the 

judiciary. The courts should stand in the way of democratic majorities, in 

order to keep majority rule from degenerating into majority tyranny. In 

doing so, the courts are bound to err on one side or the other from time to 

time. It is much better for the health of our constitutional democracy if they 

err on the side of activism, striking down too many laws rather than too 

few. 

 

In this essay, I begin by defining two slippery and often misused 

concepts, judicial review and judicial activism, and briefly survey the recent 

attacks on judicial activism. I turn then to supporting my claim that we need 

more judicial activism, resting my argument on three grounds. First, 

constitutional theory suggests a need for judicial oversight of the popular 

branches. Second, our own constitutional history confirms that the founding 

generation – the drafters of our Constitution – saw a need for a strong 

bulwark against majority tyranny. Finally, an examination of constitutional 

practice shows that too little activism produces worse consequences than 

does too much. If we cannot assure that the judges tread the perfect middle 

ground (and we cannot), it is better to have an overly aggressive judiciary 

than an overly restrained one.  

                                                 

 Herman O. Loewenstein Professor of Law, Vanderbilt University. This essay was written 

for a festschrift for Professor Murray Dry in celebration of his 40 years of teaching at 

Middlebury College. It is a tribute to him that almost every source I cite in this essay I first 

read for one of his courses. 
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1. The Judiciary and its Critics 

 

Judicial review, despite some claims to the contrary, is not judicial 

supremacy. Courts are the final arbiter of the Constitution only to the extent 

that they hold a law unconstitutional, and even then only because they act 

last in time, not because their will is supreme. The branches are co-equal 

when it comes to constitutional interpretation, but all three branches must 

agree that a law (or other government action) is constitutionally permissible 

for it to be valid. If Congress believes that a proposed law is 

unconstitutional it will choose not to enact that law, and no other branch can 

override Congress’s decision. If the President believes that a proposed law 

is unconstitutional he will veto it, and his view can be overridden only with 

difficulty (and only by the legislative branch). Judicial review simply 

ensures that the judiciary has the same opportunity as the other two 

branches to prevent the government from acting unconstitutionally. 

Moreover, if the Supreme Court finds something to be constitutional, that 

holding is not binding on the other branches, as the history of the Bank of 

the United States shows: Despite the Court’s unequivocal holding in 

McCulloch v. Maryland that the Bank was constitutional, the popular 

branches continued to spar over the question, and ultimately the Bank’s 

charter was discontinued.
1
 

 

Indeed, throughout most of American history, judicial review of 

federal statutes was uncontroversial. Marbury v. Madison was not novel, 

and generated virtually no opposition to its invocation of the Court’s power 

to invalidate federal statutes (its substantive holdings are a different story). 

Historically, the only major dispute about judicial review was a debate 

about federalism rather than separation of powers. Few objected to federal 

judges reviewing the federal constitutionality of federal statutes, or state 

judges reviewing the constitutionality of state statutes. But federal judges 

reviewing the federal constitutionality of state statutes? That was a problem. 

It was, however, merely one aspect of the larger issue of federal power in 

general; objections to federal judicial interference with state prerogatives 

were no louder than objections to federal legislative or executive 

interference with state prerogatives. From Martin v. Hunter’s Lessee 

through John Calhoun’s interposition and nullification theories to the Civil 

War, the states periodically resisted all federal claims of supremacy. Their 
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constitutional theory – essentially one of polycentric constitutionalism – 

was never very attractive, and it was definitively rejected with the defeat of 

the Confederacy and the enactment of the Reconstruction Amendments to 

the Constitution.
2
  

 

Ultimately, judicial review of state actions serves the same purpose 

as judicial review of federal actions. It ensures that no state act is valid 

unless at least one branch of the federal government agrees that it is 

constitutional. We could have designed a system granting that review power 

to the federal executive or legislature, but by and large we didn’t. James 

Madison actually proposed a congressional veto on state laws, but it was 

overwhelmingly rejected.
3
 Congress has power to pre-empt state laws by 

enacting its own statutes, but cannot simply declare a state law 

unconstitutional. And no one ever seems to have thought that letting the 

federal executive veto state laws was a good idea. 

 

If judicial review simply allows the courts to participate on an equal 

footing with the other branches and the states, what is judicial activism? 

Most accusations of judicial activism can be reduced to a charge that the 

judiciary has invalidated a statute that the accuser favors. Conservatives 

bemoan Roe v. Wade as judicial activism, and liberals hurl the same charge 

at Citizens United v. FCC. Both sides claim to be limiting their criticism to 

invalidations that depend on erroneous interpretations of the Constitution, 

but of course there is no agreement on what constitutes a good or bad 

interpretation – or even on the validity of different interpretive methods. If 

the characterization of a decision as activist depends on the politics of the 

person doing the characterizing, “judicial activism” is merely meaningless 

pejorative.
4
 

 

To avoid this trap, we need a definition of judicial activism with no 

political valence. It should include the acts of a conservative court striking 

liberal legislation as well as a liberal court striking conservative legislation. 

It should not embroil us in an argument over whether the court has properly 

or improperly interpreted the Constitution. It must, in other words, be 

objective.  
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Luckily, it is easy to describe judicial activism in objective terms. 

Judicial activism occurs any time the judiciary strikes down an action of the 

popular branches, whether state or federal, legislative or executive. Judicial 

review, in other words, produces one of two possible results: If the court 

invalidates the government action it is reviewing, then it is being activist; if 

it upholds the action, it is not. This definition also has the advantage of 

recognizing the counter-majoritarian aspect of judicial invalidations as the 

core distinguishing feature of activism. 

 

Judicial activism, as so defined, is still subject to two different sorts 

of critiques. First, we can still argue about whether any particular 

invalidation, or any particular interpretation of the Constitution, is correct. 

But that requires us to delve into substance rather than simply resorting to 

name-calling: The problem is not the “activism” but rather the decision 

itself. The disputes are thus about the correctness of the court’s decision, 

not – as is the case with charges of “activism” – about its legitimacy. I 

would welcome such a change in the tenor of debates about the Supreme 

Court, but it is beyond the scope of this essay. 

 

The second possible critique is that activism, as I define it, is a bad 

thing and should be rare. The argument rests on a basic majoritarian 

premise: In a democracy, the wishes of the majority should generally 

prevail. We can charitably describe the current attacks on judicial review 

and judicial activism as making this type of critique.
*
 But criticism of 

judicial activism – in theory and for the Supreme Court’s modern critics – 

does not necessarily entail criticism of judicial review. Truly 

unconstitutional statutes should be invalid. The problem, for these critics, is 

that rather than hewing carefully to the Constitution, the Court erroneously 

substitutes its own policy preferences for the majority’s. These majoritarian 

critiques of judicial activism fall into three categories.  

 

                                                 
*
 Although it does seem suspicious that some liberals who praised the rulings of the Warren 

and Burger Courts have more recently become critics of judicial activism and that some 

conservatives who used to accuse the Court of activism have lately muted their criticism. 

Judicial activism, it seems, has many fair-weather friends, as do the various responses to it 

(including popular constitutionalism and grand theories of interpretation). 
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Some scholars call for theories of constitutional interpretation that 

would allegedly constrain the courts and limit the circumstances under 

which judges could invalidate the actions of the popular branches. These 

scholars would cabin judicial discretion and thus reduce judicial activism. 

The most prominent such theories are originalism and textualism, but others 

include minimalism and various translation theories. I have explained 

elsewhere that all of these grand theories are doomed to fail in their efforts 

at constraint because it is not possible to make constitutional interpretation 

mechanical. Judges will always have sufficient discretion – especially in the 

difficult cases that reach the Supreme Court or divide the courts of appeals 

– to reach more than one plausible conclusion.
5
  

 

Unsurprisingly, moreover, the theories actually constrain no-one – 

neither judges nor scholars. The textualists do not complain when textualist 

judges interpret the Eleventh Amendment to include “fundamental 

postulates” that are directly contradicted by the text; the originalists do not 

complain when originalist judges invalidate limits on corporate campaign 

contributions without examining historical views on whether corporations 

should have First Amendment rights; the minimalists allow for some 

maximalism (read: activism) but do not specify the contours except to 

include cases that reach their favored results.
6
 

 

Other scholars, perhaps recognizing the futility of trying to rein in 

judicial activism through theories of constitutional interpretation, would 

instead limit the power of courts to engage in judicial review. These 

“popular constitutionalists” advocate “taking the Constitution away from 

the courts” and giving it back to the people or their democratic 

representatives. This popular constitutionalism comes in many flavors, from 

mild exhortations, to specific proposals for limiting judicial authority or 

finality, to arguments that the states and the federal government may ignore 

the Supreme Court’s decisions.
7
  

 

The grand theorists and the popular constitutionalists have in 

common their preference for majoritarian decision-making over counter-

majoritarian judicial decision-making, and thus both would prefer less 

judicial activism. A third response to judicial activism is to claim that it is 

only superficially counter-majoritarian. In fact, some scholars argue, the 
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Supreme Court ultimately follows the lead of popular majorities, striking 

down governmental actions only when those actions are contrary to the 

considered judgment of a majority of Americans. The judiciary thus serves 

to keep the people’s wishes from being frustrated by unresponsive elected 

officials. Although the Court sometimes makes mistakes and invalidates 

truly popular laws, it does not adhere to such decisions for long, quickly 

revising its views and overturning its precedent.
8
  

 

This third group of scholars thus does not explicitly criticize judicial 

activism, but instead trivializes it as irrelevant. Nevertheless, scholarship 

taking this approach shares with grand theory and popular constitutionalism 

both a majoritarian outlook and an anti-activist consequence. To the extent 

that politicians, academics, the public, and, especially, judges, accept 

judicial review as descriptively majoritarian, they will likely come to 

believe that it is normatively better for judges to hew to the majority’s will 

as well. Judges will become more reluctant to invalidate statutes as 

unconstitutional lest they inadvertently mistake public sentiment. 

 

All of this leads to a deeper question: Why should we prefer 

majority decision-making? This brief survey of the jurisprudential 

landscape suggests that the apparent preference for majoritarianism, and 

thus contemporary attacks on judicial activism, might arise from any of 

several sources. First, there might be confusion (perhaps deliberately 

fostered by critics of particular decisions) between judicial review and 

judicial supremacy. Criticism of judicial review thus might stem from a 

belief that such review implies the superiority of unelected judges over the 

elected branches. I have argued here that this conflation of judicial review 

and judicial supremacy is unwarranted. Second, to the extent that criticism 

of judicial activism rests on the argument that judges are substituting their 

own policy preferences for those of the majority, it seems to stem from a 

belief that constitutional adjudication is more akin to political policy-

making than to legal interpretation. As I have argued elsewhere, I believe 

that this conflation of law and politics is also mistaken: The process of 

judging in constitutional cases is constrained in the same ways that it is in 

other, uncontroversial, cases; judges interpreting the Constitution are not 

legislators in black robes.
9
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Finally, there are the arguments I address in the remainder of this 

essay: that constitutional theory disfavors judicial activism; that our 

particular Constitution and its history privilege popular majorities over 

unelected judges; and that as a matter of practice, judicial activism is likely 

to do more harm than good – that is, that the majoritarian branches are more 

likely to be right, and judges more likely to be wrong, in most cases. After 

briefly examining the theory and history in support of judicially imposed 

counter-majoritarian limits on majority preferences, I will return to the last, 

practical, question of whether activism does more harm than good. 

 

2. Constitutional Theory 

 

The constitutional theory in support of judicial review – and judicial 

invalidation of popular transgressions against the Constitution – is widely 

understood, and needs little discussion. I merely sketch its contours here, 

and suggest the implications we can draw from it.  

 

Our Constitution establishes what is often called a limited or 

constitutional democracy. In a pure democracy, the majority is entitled to 

enact its wishes into law. In a constitutional democracy, by contrast, the 

Constitution places limits on the majority’s power. The purpose of the 

Constitution, then, is to simultaneously empower and disempower popular 

majorities, to ensure democratic governance but nevertheless place a check 

on unfettered democratic rule. The Constitution establishes liberty as well 

as democracy. 

 

The liberty-enhancing purpose is evident in many parts of the 

Constitution. The most well-known example is that various provisions, 

including most prominently the Bill of Rights and the Reconstruction 

Amendments, place explicit limits on what the majority can do. Less 

appreciated as a source of limits on majority power are the multiple 

divisions of authority: between the states and the federal government, 

among the different branches of government, and between the House and 

the Senate. The historical evidence tells us that the purpose of all these 

divisions, too, was to keep majorities from too easily implementing their 

will.
10

 Other, more subtle divisions aim toward the same goal, such as the 

division of responsibility in criminal cases between a judge and two 
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different types of juries. The Constitution also filters the desires of the 

majority through multiple layers to reduce its impact – the electoral college 

filters majority will in the election of the president, and Senators were 

originally appointed by state legislatures rather than popularly elected. 

 

In a constitutional democracy, the role of the judiciary is to enforce the 

constitutional limits, and to put the brakes on popular tyranny and popular 

passions. As Alexander Bickel understood, “[t]heir insulation and the 

marvelous mystery of time give courts the capacity to appeal to men’s 

better natures, to call forth their aspirations, which may have been forgotten 

in the moment’s hue and cry.” Henry Hart similarly described the Supreme 

Court as “the voice of reason, charged with the creative function of 

discerning afresh and of articulating and developing impersonal and durable 

principles of constitutional law.” The same principles animated the work of 

John Hart Ely, who, turning a 3-paragraph footnote in a Supreme Court 

opinion into a masterful book of political theory, recognized that 

legislatures, like citizens, sometimes harbor and act on irrational prejudices; 

it is the judiciary’s task to root out those illegitimate motives and protect the 

victims of them.
11

 

 

All of these political theorists – and many others besides – take as their 

starting point that the Constitution is both majoritarian and anti-

majoritarian, and they try to find ways of accommodating both principles. 

Each proposes a careful and elegant line beyond which the judiciary should 

not tread, lest it exceed the liberty-protecting function of its role and begin 

to trespass on democratic authority. Unfortunately, however brilliant the 

theorist, the project of line-drawing will inevitably fail. Like the grand 

theories of constitutional interpretation, political theories that are supple 

enough to confront the ever-changing complexities of modern life and 

modern government, let alone capacious enough to generate consensus, are 

necessarily too malleable to provide any real guidance. 

 

So what can we take from constitutional theory? We can accept its 

basic insight: that judicial activism serves a vital purpose in a constitutional 

democracy. As Justice Robert Jackson summarized it: “Unrestricted 

majority rule leaves the individual in the minority unprotected. This is the 

dilemma and you have to take your choice. The Constitution-makers made 
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their choice in favor of a limited majority rule.”
12

 We can also learn from 

the failures of political theory by recognizing that no political or 

philosophical theory will ever succeed in specifying exactly how much 

activism is enough and how much is too much. For that task, we must take a 

more pragmatic approach. After first documenting in the next section the 

accuracy of Justice Jackson’s view of our “Constitution-makers,” I will turn 

in the last section to a more pragmatic analysis. 

 

3. Constitutional History 

 

Judicial protection from majority tyranny is not just one constitutional 

theory, it is also the theory of our Constitution. It is too often forgotten that 

the founding generation subscribed to a theory of limited democratic 

governance. Indeed, most people – including many who exhort judges to 

follow the original understanding of the Constitution – do not realize how 

strongly counter-majoritarian, even anti-democratic, the founders were. As 

one historian puts it, summarizing historical consensus: 

 

[A]longside the evils of monarchic tyranny and corruption that 

American republicans identified were another set of evils, and . . . 

the form of government created by the Constitution was designed to 

respond to those as well as to the former set. The other evils were 

democratic tyranny and corruption, the expected results of 

interactions between demagogues and the untutored masses. . . . 

[T]he proponents of the Constitution, while understanding the 

importance of a theoretical relocation of sovereignty in “the people,” 

held, in the main, a skeptical view of the capacity of the people as a 

whole to govern themselves . . . .
13

 

 

Both proponents and opponents of the Constitution shared these 

views, fearing what Elbridge Gerry of Massachusetts – a representative to 

the Constitutional Convention who ultimately became an Anti-Federalist 

and opposed ratification – called the “excess of democracy.” James 

Madison, whose views were probably the most broadly representative and is 

most often cited today, referred to the “inconveniencies of democracy” and 

described the need for an unelected body to “protect the people against the 

transient impressions into which they might be led.” Edmund Randolph of 
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Virginia, who attended the Convention and refused to sign the Constitution 

but then changed his mind and supported ratification, lamented the 

“turbulence and follies of democracy” and argued that the nation’s “chief 

danger arises from the democratic parts of our constitutions.” Gouverneur 

Morris of Pennsylvania, a Convention delegate and strong Federalist 

supporter of the Constitution, agreed that “the public liberty [is] in greater 

danger from Legislative usurpations than from any other source.” Roger 

Sherman of Connecticut, another strong Federalist and later one of the key 

players in the adoption of the Bill of Rights, said that the people “should 

have as little to do as may be about the government.” The influential Anti-

Federalist essayist “Agrippa” wrote that it was “as necessary to defend an 

individual against the majority in a republick as against the king in a 

monarchy.” Similarly, the Anti-Federalist Maryland “Farmer” suggested 

that in democratic governments, “the tyranny of the legislative is most to be 

dreaded.” Nor are these statements isolated or idiosyncratic; they are 

representative of the speeches and writings of both Federalists and Anti-

Federalists during the drafting and ratification of the Constitution.
14

 

 

And, of course, the remedy for legislative excess was judicial 

activism. Alexander Hamilton, among many others, recognized that the 

rights protected by the Constitution “can be preserved in practice in no 

other way than through the medium of courts of justice, whose duty it must 

be to declare all acts contrary to the manifest tenor of the Constitution 

void.”
15

 John Marshall – who argued the case for ratification in the Virginia 

Convention long before he became Chief Justice – famously put the theory 

into practice in Marbury v. Madison, invalidating part of a federal statute on 

constitutional grounds. 

 

If we follow the original widely shared understanding of the 

Constitution, then, we should read it to grant considerable authority to 

counter-majoritarian federal judges, and to countenance a great deal of 

judicial activism. Judicial restraint, not judicial activism, seems to be the 

more modern invention. Of course, not everyone believes that the 

contemporary meaning of the Constitution should track the original 

understanding. If we are free to adjust the balance between liberty and 

democracy, between judicial activism and judicial deference, on our own 

terms, how should we do so? The next section turns to that question. 
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4. Constitutional Practice 

 

My primary claim is an empirical one: that we are better off erring on 

the side of too much judicial activism than too little. Although this 

argument has not previously been raised to evaluate judicial review, it 

invokes the familiar trade-off between false negatives and false positives. A 

failure to invalidate a law that should be declared unconstitutional is a false 

negative, a failure to detect unconstitutionality (sometimes labeled a Type II 

error). On the other hand, the erroneous invalidation of a law that should be 

upheld is a false positive, a wrongful attribution of unconstitutionality 

(sometimes labeled a Type I error). Legal rules frequently depend on the 

trade-off between false positives and false negatives. For example, the 

famous maxim that it is better to let ten guilty people go free than to convict 

one innocent person suggests that in the context of criminal convictions, 

false positives are much worse than false negatives. In other contexts, 

especially regulatory contexts, we draw the opposite conclusion, preferring 

to over-regulate in order to avoid the risk of under-regulation. In this 

section, I argue that in the context of judicial review, false negatives are 

more harmful than false positives.
*
 

 

But how are we to decide whether false negatives or false positives are 

worse? If there is no consensus on whether a particular law is constitutional 

or not, we cannot tell whether the attribution of unconstitutionality is true or 

false. Perhaps we can avoid this problem by evaluating activism as a whole: 

Is it better or worse for the polity to have too many false negatives or too 

many false positives?  But even then, we cannot determine whether 

activism as a whole has positive or negative consequences because we 

generally cannot agree whether a particular constitutional decision is good 

or bad for the polity.  

 

                                                 
*
 In almost any situation, the labeling can be reversed: Failing to acquit an innocent person 

can be seen as a false negative, for example, and attributing constitutionality can be seen as 

a false positive. Because the trade-off is context-dependent, we cannot conclude that false 

negatives are always worse (or better) than false positives. For these reasons, the labels 

themselves are matters of convenience; the trade-off remains the same regardless of which 

labels we attach. 
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There are two related problems here. For many people, as I have noted, 

the charge of activism reduces to dislike of the decision. On this 

formulation, activism is bad by definition because it always produces bad 

results. Even if we escape this problem by redefining activism as I have 

done, we cannot evaluate it because we cannot agree on whether any 

particular invalidation is helpful or harmful to the polity. It seems that 

trying to evaluate judicial activism just mires us in the impossible tasks of 

trying to specify which judicial decisions are right and which are wrong or 

which are good and which are bad. 

 

We do have one lens through which to examine the consequences of 

judicial activism and judicial restraint: decisions that are universally 

condemned, and thus about which there is no disagreement. If everyone 

agrees that a  decision was wrong and detrimental, we need not come up 

with any criteria for evaluating judicial decisions – for the purpose of using 

a particular decision to explore the consequences of judicial activism or 

judicial restraint, it is enough that there is universal agreement that it is bad. 

We can then ask whether these universally condemned cases are more likely 

to be false positives or false negatives.
*
 

 

Coming up with a list of universally condemned Supreme Court cases 

turns out not to be very difficult for the very reason that they are so widely 

loathed. No one has a good word to say about them, they turn up in law 

review articles as everyone’s favorite bad example, and they form the core 

of symposiums on the Supreme Court’s worst or most maligned cases. They 

are rejected by modern cases and never cited positively by the Supreme 

Court, and they are thoroughly discredited if not technically overruled.
16

 

 

                                                 
*
 We could, in theory, also examine cases for which there is universal support, but those 

cases are even rarer than the cases that are universally condemned. On everything from 

Marbury v. Madison to the New Deal revolution to the First Amendment, there are 

substantial numbers of modern dissenters. The cases that can most plausibly be viewed as 

commanding a positive consensus are Brown v. Board of Education, 347 U.S. 483 (1954) 

(which outlawed segregated schools) and Loving v. Virginia, 388 U.S. 1 (1967) (which 

invalidated anti-miscegenation laws). Even assuming that they are universally applauded – 

an assumption that may or may not be warranted – both were examples of judicial activism, 

invalidating laws enacted by majoritarian state legislatures. Both cases thus suggest that 

judicial activism is beneficial, and thus support my thesis to the extent they are relevant at 

all. 
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A few ground rules are needed to shear off marginal cases and ensure 

that we really leave ourselves with the worst of the worst. We should not 

include cases about which there is significant disagreement as to their 

soundness – even if some people would include them among the worst – 

lest we devolve back into ideological arguments about the validity of 

particular judicial invalidations. That rule will exclude cases such as 

Lochner v. New York and Roe v. Wade. Lochner, which invalidated laws 

limiting the number of hours that bakers could work, is a favorite target of 

liberals accusing the Court of activism, but is often praised by 

conservatives. Roe, of course, invalidated laws limiting abortion, and is 

hated by conservatives but praised by liberals. Neither generates sufficient 

consensus to count as universally condemned, however strongly each is 

castigated by some. We should also exclude cases that are too recent to 

evaluate objectively; but with the possible exception of Bush v. Gore – 

which I treat separately in the next paragraph – I doubt that there are any 

recent cases that have generated enough consensus to be universally 

condemned.
17

   

 

Finally, I suggest that we must exclude two universally condemned 

cases that had little practical effect. Cases with little practical effect are of 

little use in determining whether they produced more harm than good, 

because by definition they produced few consequences at all. Thus the 1857 

case of Dred Scott v. Sandford, which invalidated federal regulation of 

slavery in the territories and held that free blacks could not be citizens, was 

made irrelevant with the start of the Civil War in 1861 and reversed with 

the adoption of the Fourteenth Amendment in 1866. The division over 

slavery was deepening throughout the 1850s, and Dred Scott probably 

would have made little difference regardless of which way the Court ruled. 

Bush v. Gore, besides being too recent, also had no practical effect: No 

matter what the Supreme Court held, either a recount in Florida or a 

decision by Congress under the Twelfth Amendment would have put 

George W. Bush in the White House. These cases should also be excluded 

because in both cases, the Court recognized that it was making an 

extraordinary decision but thought it was necessary in order to save the 

nation from a constitutional crisis. The Dred Scott Court thought – 

mistakenly as it turned out – that it could prevent a civil war by resolving 

questions of slavery that were tearing the country apart. The Bush Court 
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thought – this time perhaps correctly – that it could end the weeks-long 

national nightmare of an inconclusive presidential election and prevent a 

possible lacuna in the presidency. We cannot put much weight on cases 

decided under such extraordinary circumstances, because the Court is more 

likely to make mistakes no matter what it chooses to do.
18

 

 

With these exclusions, the chronological list of universally condemned 

cases is short (drumroll, please):  

 

 Bradwell v. State and Minor v. Happersett, which in 1873 and 1874 

upheld state laws prohibiting women from, respectively, practicing 

law or voting in state elections. Minor was overruled by the 

adoption of the Nineteenth Amendment in 1920;  Bradwell remained 

good law until 1971, when it was discredited (but not officially 

overruled) in Reed v. Reed.
19

 

 

 Plessy v. Ferguson, which upheld racial segregation in 1896 and 

remained good law until it was discredited (but, again, not 

overruled) by Brown v. Board of Education in 1954.
20

 

 

 Abrams v. United States and three other related 1919 cases, which 

upheld the censorship of political ideas and remained good law until 

they were overruled by Brandenburg v. Ohio in 1968.
21

 

 

 Buck v. Bell, which upheld involuntary sterilization in 1927 on 

Justice Holmes’ famous reasoning that “three generations of 

imbeciles are enough,” and remained good law until it was 

discredited (but, again, not overruled) in 1942 by Skinner v. 

Oklahoma.
22

  

 

 Minersville School District v. Gobitis, which in 1940 allowed a 

school district to force children to salute the flag even though it 

violated the children’s religious principles.  Gobitis was explicitly 

overruled only three years later, in West Virginia State Board of 

Education v. Barnette, in which Justice Jackson famously declared: 

“If there is any fixed star in our constitutional constellation, it is that 

no official, high or petty, can prescribe what shall be orthodox in 
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politics, nationalism, religion, or other matters of opinion or force 

citizens to confess by word or act their faith therein.”
23

 

 

 Hirabayashi v. United States and Korematsu v. United States, which 

in 1943 and 1944 upheld, respectively, the exclusion of Japanese-

Americans from the West Coast and their forced relocation to 

concentration camps during World War II. Neither case has ever 

been overruled although Hirabayashi’s and Korematsu’s convictions 

have been expunged and the United States has apologized and paid 

reparations to those affected by the exclusion and relocation 

orders.
24

 

 

Each of these cases is universally recognized as wrong. Each also did 

great damage, not only to the particular plaintiffs but to our society. The 

two cases limiting women’s rights – Bradwell and Minor – helped to keep 

women in a state of subordination for almost a century.  Plessy allowed Jim 

Crow laws to deepen, racism to become more entrenched, and the status of 

African-Americans to deteriorate for almost 60 years. We are still feeling 

the effects of the prolonged period of segregation. Abrams and its progeny, 

by allowing government censorship, led directly to the McCarthy witch-

hunts of the 1950s; the House Un-American Activities Committee (HUAC) 

ruined the lives of innocent individuals and encouraged friends, families, 

and neighbors to turn on one another. The decision in Buck led to a rash of 

involuntary sterilizations: Before Buck, an average of about 200 people 

were involuntarily sterilized each year; between Buck and Skinner that 

annual average increased tenfold to more than 2000.
25

 Minersville, though 

short-lived, traumatized innocent children and encouraged a Soviet-like 

attitude towards forced displays of patriotism. Korematsu and Hirabayashi 

upheld the most invidious racially discriminatory regime since slavery, 

forced thousands to abandon their homes and livelihoods, and encouraged 

an anti-Asian bigotry that has since dissipated but not disappeared.  

 

 And all of these cases have something else in common: In each case, 

the Supreme Court upheld the challenged governmental action rather than 

invalidating it. Each is an example of a false negative, a failure to engage in 

judicial activism. Not a single activist case – a false positive invalidating a 
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state or federal law – makes the list of worst cases.
*
 False negatives are 

more likely to eventually be repudiated than are false positives. The 

Supreme Court, it seems, is more likely to make the most egregious 

mistakes by being too cautious rather than by being too aggressive.
**

 

 

 When it comes to judicial activism, then, the problem is in the eye of 

the beholder: Some people applaud the same activist cases that others 

deplore. But when the Court fails to act –instead deferring to the elected 

branches – it abdicates its role as guardian of enduring principles against the 

temporary passions and prejudices of popular majorities. It is thus no 

surprise that with historical hindsight we sometimes come to regret those 

passions and prejudices and fault the Court for its passivity. History teaches 

us that it is better to allow a few good laws to be blocked than to permit 

truly terrible laws to remain on the books as a result of judicial timidity or 

restraint. 

 

 Ideally, of course, the Court should be like Baby Bear: It should get 

everything just right, engaging in activism when, and only when, We the 

People act in ways that we will later consider shameful or regrettable. But 

that perfection is impossible, and so we must choose between a Court that 

views its role narrowly and a Court that views its role broadly, between a 

more deferential Court and a more activist Court. Both kinds of Court will 

sometimes be controversial, and both will make mistakes. But history 

teaches us that the false negatives – the cases in which a deferential Court 

                                                 
*
 Even if you are not persuaded that Dred Scott and/or Bush should be excluded, the point 

remains the same.  Counting both Dred Scott and Bush, as well as all of the cases in my 

list, there are thirteen universally condemned cases. Only two of the thirteen are activist, 

suggesting that mistakes are more likely when the Court is deferential. 

 
**

 I suspect that within 25 years we will have another case to add to the list, also a failure to 

invalidate a law that infringed on both equality and intimate personal liberty. In 1986 in 

Bowers v. Hardwick, 478 U.S. 186 (1986), the Supreme Court upheld state prohibitions on 

homosexual sodomy. Less than two decades later, in Lawrence v. Texas, 539 U.S. 558 

(2003), the Court overruled Bowers, unequivocally condemning it as “not correct when it 

was decided, and . . . not correct today.” Id. at 560. Although there is currently some 

controversy about whether the Court was right in Lawrence, I believe that discrimination 

on the basis of sexual orientation – including limitations on what sexual acts consenting 

adults may engage in – will eventually be as universally rejected as racial discrimination. 

Bowers and Lawrence will be the Plessy and Brown v. Board of Education of a not-too-

distant future generation. 
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fails to invalidate governmental acts – are of much more enduring, and 

detrimental, significance. Only a Court inclined toward activism will 

vigilantly avoid such cases, and hence we need more judicial activism. 

 

*  *  * 

 

 In evaluating the appropriate role of the judiciary in a democracy, 

theory can take us only so far. No theory can draw the line between too 

many and too few judicial invalidations, nor specify parameters or 

constraints that produce a perfect balance. We are left with the pragmatic 

task of making the best trade-off between false negatives and false 

positives, and only an examination of the actual consequences of judicial 

activism or restraint can inform that decision. What such an examination 

teaches us is that too little judicial activism is worse than too much. We 

most regret the cases in which the Supreme Court failed to prevent popular 

majorities from making serious constitutional mistakes. If we wish to avoid 

such regrets in the future, we should encourage more judicial activism, not 

less.  
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