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ABA Task Force on the Future of Legal Education, Working Paper (August 1, 2013)

Where is the wisdom we have lost in knowledge?
Where is the knowledge we have lost in information?
T.S. Eliot, The Rock

Since 1976, I have been a permanent and visiting professor at several law schools, dean of the University of Cincinnati College of Law, ABA consultant to multiple law schools, actively involved in the organized bar at all levels, and the Reporter for the first ABA Standard’s Review Committee.  While I am reluctant to provide such bona fides, they point to experiences that affect this comment. First, I have had the good fortune to observe and participate in both the legal profession and legal education from a number of vantage points.  Second, I and every member of the Task Force are products of the “standard model” of legal education that comes under critical review in the ABA Working Paper.  
The WP is an important document and is a significant contribution to what should be an ongoing conversation about legal education. There are few, if any, specific recommendations that I would strongly criticize. Indeed, over the years I have made similar arguments and have advocated for similar recommendations. Still, there is something in the general attitude and approach of the document that leaves me unsettled. Perhaps I am too locked-in to the faculty culture of the standard model that is discussed in the WP.  Be that as it may, and regardless of the significance of the issues raised in the report, there seems to be something missing from the WPs discussion about the future of legal education.
The word justice does not appear in the WP. Not even once. It is this omission that troubles me.  More about justice later.
From my perspective, the WP privileges a certain type of legal education and is both expressly and implicitly critical of what they refer to as the “standard model,” which the WP defines as a law school that considers itself as a “college or school in a university; which provides a post-baccalaureate education and law; this program is academically oriented and taught mainly by full-time professional educators.” (p. 14).  The WP further develops this model by describing a faculty culture marked by tenure and scholarship as essential aspects of faculty membership as well as other characteristics. (pp. 15-16).  It may be a bit churlish to point out that this law school model has been in operation since 1088 when the first law school was founded at the University of Bologna.
The WP law school model, by way of contrast, is more price sensitive, more innovative, offers multiple degrees and programs, and is more responsive to market demands. In particular, the WP emphasizes “the training of lawyers” (p. 5 italicization in the original) and argues that even though today’s law schools have expanded opportunities for skills training “[t]here is need to do more.” (P. 2).  It is this last assertion that I believe is dubious.  At no time in my career has the call for more skills training not been made. More notably, that call for increased skills training has been heard as experiential learning opportunities continue to grow.  
What is more dubious, however, is the aligned (and largely implicit) argument that legal scholarship is of so little value that it should be deemphasized in favor of more market responsive approaches by more law schools.  We need not rehash the old Harry Edwards debate about scholarship but it does raise its head in the WP.  Indeed, the fundamental distinction between the standard model and the WP model is the de-emphasis on scholarship and on law schools that concentrate on a JD program in favor of the WP’s openness and support for more skills training with more opportunities for non-JD degrees, programs, and certifications. There is a bit of disingenuousness here that goes unstated.  Today, law schools are proliferating “innovative” programming as revenue raising activities as traditional applications decline.  Those efforts are certainly market-responsive. They are not necessarily based on sound, tested pedagogies.  
A core assumption of a WP is that legal education is caught in a fundamental tension between training lawyers as a public good (i.e. serving society) and training them for private practice (i.e. private gain.) (p. 5-6).  “Training,” not “education,” I add, is the WP word choice.  This emphasis on training is reinforced by the WP definitions of law, legal services providers, and legal education: 
Law is the fundamental form of social ordering and dispute resolution in reasonably organized societies . . . .  
Given this understanding of law, we will refer to a law services provider… As a person who is skilled in knowledge and application of law. A legal education program is a program of education in law or law-related fields that: (a) is designed to develop knowledge or skills in law or law-related field; and (b) prepares individuals to be law services providers.” (P. 4).
There are two things to be said about these definitions. First, they are consistent. Second, they are narrow. Law is a fundamental form of social ordering and it is a fundamental mechanism for dispute resolution. However, law is not procedural only.   Law has substance. That substance must be directed to some good. To paraphrase Augustine, unjust laws may not be laws at all.  Skills training will not empower us to make those distinctions.  Obviously, the jurisprudential debates about the separation or connection between law and justice are not settled and they are ongoing. However, it is the ongoingness of the debates that is central to a full legal education and is core to the traditional academic law school model.
Let me make a quick and rough distinction between education and training. I can train a reasonably intelligent eighth-grader to draft a non-compete clause in 10 or 15 minutes.  I cannot, however, educate them about market definition, information asymmetries, or public policies regarding employment in different sectors of the economy.  One might quickly ask: Why would someone who knows how to draft such a clause need to know about economics and market dynamics? The answer is as simple as it is obvious. They need to know the context so that they can critically assess a non-compete clause or draft one in another situation for another client.  Without the scholarly work in law and economics or jurisprudence or behavior psychology or other disciplines, the ability to analyze and criticize rules and principles of law is made more difficult if not impossible. 
By focusing its analysis on training rather than education, the WP assumes some of its own conclusions.  Most particularly, the WP strongly advocates heterogeneity in legal education, which I believe is a very good and important recommendation.  The WP also advocates the need for law schools to be more responsive to the needs and demands of a changing legal profession.  This is an idea that has some attraction but the depth and extent of how far law schools should go in responding to the needs of the market or the legal profession other than educating lawyers under the standard model is precisely the issue for debate.   That assumption should not generate all of the WP recommendations as it does.
The WP points out the numerous challenges that currently face legal education.  While some of the criticisms may be a bit overblown (e.g. the WP’s definition of the nature and purpose of law schools (p. 13-14) and its discussion of law school culture (p. 15-16)), the economic challenges are real enough and affect all of higher education.   I believe that the WP suggests the proper remedy for the future of legal education (heterogeneity among law schools) but, I believe, it may have well provided the wrong diagnosis (permanent and structural change in the legal profession.)  Unfortunately, the mismatch between diagnosis and remedy may well undercut the authority of the report which deserves to be taken seriously.
Instead of tying these two ideas together, i.e. law schools should be heterogeneous in order to respond to the changes in the legal profession, the heterogeneity recommendation should proceed on its own merits. A variety of law schools with different missions supported by thoughtful and aligned strategic plans, institutional structures, and conforming curricula is a worthy idea on its own merits. A variety of law schools should better serve the demand for legal services; should promote healthy competition among legal educators; and, should prove attractive to a broader array of students with a broader array of career interests. 
The WP is clear that it is not rejecting the standard model of legal education; nevertheless, it gives it short shrift.
For discussion sake, let’s limit law schools to the traditional standard model and the WP model.  We can also take the WP’s description of the standard model at face value.  It is not hard to imagine that the authors of the report had elite law schools in mind when it defined the standard model. Those 15 or 20 law schools that consider themselves among the top five law schools in the country are academically elite. Their graduates are hired for the most prestigious national positions in the public and private sectors.  One assumes that the students are hired because they are intelligent, well-educated, have the ability to learn quickly and think critically.  Yet, don’t non-elite, regional law schools perform a similar function?  
The graduates of standard model regional law schools go into the region’s most prestigious public and private sector positions. These graduates become respected business leaders as well as leaders of the bar and the bench; serve the communities in which they live; and, more than occasionally, reach national prominence.   Nevertheless, my point is a small one.  If the standard model is good for elite schools whose graduates fill elite positions, than the standard model may well serve the more local communities in which most of the nation’s law schools are situated. One need not sneer at the idea that one school or another is the “Harvard of the Southwest.”  The standard model, long based on Langdell’s Harvard or Wayland’s Yale, serves the legal profession and the communities in which their graduates practice by concentrating on academic and scholarly rigor.    
The standard model of legal education has served the country and society, including the market, quite well throughout the 20th century.  Law graduate placement exceeded 90% year after year.  The economic pressures of the 21st century are real, cannot be underestimated, and must be addressed. It is not clear, however, that the standard academic model of law school has outlived its usefulness. I fully support a multiplicity of law schools with their varying missions and varying curricula. I fully support the idea that non-JD professionals can provide an array of legal services. My concern rests with the not so implicit criticism of the national law school model with its academic culture, its full-time tenure-track faculty, and its commitment to scholarship and critical thinking.
The likely and intended outcome of the WP recommendations is to institutionalize the two models of law school already discussed. 
I would like to raise some specific issues about this dichotomy. First, as noted, it is not clear that the standard model as outlived its useful life. Indeed, the WP recognizes that many, if not most, law schools will continue operating as academic units. Second, the current economic crisis does threaten higher education in general and public education in particular in multiple ways and, therefore, it must be addressed. However, it is not clear that law schools can effectively respond to changes in the legal profession or that those changes have any degree of permanence about them. In other words, one might easily imagine that as the economy continues to improve that the demand for law services will return to its old forms. And third, I wonder about the legal education of the students in our charge more than I worry about their skills training.
How is it that today’s lawyers and judges, largely if not exclusively graduates of standard model law schools, have achieved the successes they have through traditional legal education without the benefit of the innovations hoped for in the WP?
In short, the WP resurfaces the old debate between education and training.  Also implicit in this push to be more responsive to changes in the legal profession and in developing “core competencies” is the idea that legal education should mimic medical education.  Rarely do we see a true comparison between law schools and medical schools.  One becomes a doctor not after four years of medical school; instead one is a doctor after medical school, residency, post-residency experiences and the like. Moreover, physicians in the United States have adopted a more active pedagogical role in their professional lives than lawyers have. 
The medical model is a superb one but it is very costly and very lengthy.  Post-law school legal education, by contrast, is less cohesive and the transition is more dependent on what recent law graduates do in the first years of their practice lives. Three-year law schools cannot come close to duplicating the medical education experience. They have neither the resources nor the personnel.  Legal education and medical education are structured in dramatically different ways and the WP recommendations for more skills training simply ignores the real costs and trade-offs.  What courses or programs will be eliminated from a school’s curriculum as skills training expands?   And, at what cost?  Skills training doesn’t come cheap.
The standard model’s concentration on legal methodology and analysis; critical thinking and problem solving; introductions to skills and experiential learning; and, the commitment to scholarship and law reform are sound and valuable.  More to the point, a faculty culture that is free to engage in traditional academic activities has real value that cannot, and will not, be reproduced in practice or skills settings. The standard model projects to students that law is academically rigorous, has a relationship with justice, and requires a deep sense of professionalism in order to succeed and the bar, in business, in politics or any other profession. The standard model should not be devalued even as we experiment with, innovate, and advocate for a wider variety of law schools.
So now back to TS Eliot and the matter of justice.  Or, if justice is as slippery an issue for you as it seems to be for the Task Force, then let’s consider the matter of a good society.   Eliot’s point is all too acute in a world of 24/7 information and entertainment.  We all are bombarded with data; consumed with information; and too often lack the time needed for reflection; the time needed to cultivate wisdom.  The vision of a scholar in her garret has not lost its appeal. Nor has it lost its value.  It is that scholar who has the time and freedom to reflect deeply on the law and wonder about the connection or connections between law and justice or about the nature and elements of a good society.  In a word, we can call these reflections scholarship and they are the essential elements of a sound structure of legal education as distinct from legal training.  
To be sure, skills training, even individual schools solely designed to graduate legal technicians, may well serve an important and necessary role in a complex society.  But all lawyers need not be trained along such a narrow path.  Of course, the WP does not make that argument.  Nevertheless, and by indirection, it devalues the connection between the standard academic model and the role of scholarly activity in improving not only the critical and analytic skills of lawyers but in nurturing a sense of justice and an understanding of a good society.  These are matters of concern for the future of legal education; they should not be relegated to a standard model of the past.
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