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QUESTION PRESENTED 

 
 Does the Due Process Clause guarantee that a 
jurisdiction must provide criminal defendants with 
an affirmative defense of legal insanity? 
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INTEREST OF AMICI CURIAE1 

 Amici curiae are a group of philosophically and 
politically diverse law professors in the fields of 
criminal law and mental health law who have been 
teaching and writing about the insanity defense and 
related issues throughout their careers. They include 
the authors of leading criminal law and mental health 
law treatises and casebooks and numerous important 
scholarly books and articles. 

 Amici believe this case raises important questions 
about principles of criminal responsibility, the inte-
gral role of the insanity defense in Anglo-American 
law, and the inadequacy of the “mens rea alternative” 
to the traditional affirmative defense. Their teaching 
and research on the subject have given them a unique 
appreciation of the historical and doctrinal signifi-
cance of the defense of legal insanity. 

 A complete list of amici who reviewed and join in 
this brief is included in the attached Appendix. Amici 
file this brief solely as individuals and not on behalf 
of any institution with which they are affiliated. 
 
  

 
 1 The parties were given 10-days notice and have consented 
to the filing of this brief. Their written consents are on file with 
the Clerk. No counsel for a party authored this brief in whole or 
in part, and no party or counsel for a party made a monetary 
contribution intended to fund its preparation or submission. No 
person other than amici or their counsel made a monetary 
contribution to the preparation or submission of this brief. 
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Amici represent neither party in this action, and offer 
the following views on this matter. 

---------------------------------  --------------------------------- 
 

SUMMARY OF ARGUMENT 

 The affirmative defense of legal insanity has such 
a strong historical, moral and practical pedigree and 
is so ubiquitous that providing such a defense is a 
matter of fundamental fairness in a just society. 
Jurisdictions have substantial leeway to decide what 
test best meets their legal and moral policies, but 
some form of affirmative defense is a prerequisite of 
justice and its constitutional status under the Due 
Process clause should be explicitly recognized. It is 
part of the legal tradition and conscience of the 
nation. 

 Legal insanity gives doctrinal expression to 
fundamental moral and legal principles that have 
been recognized by the common law and statute for 
centuries and that this Court has repeatedly 
acknowledged: State-imposed blame and punishment 
are not justified unless an offender is at fault. There 
is no dispute that severe mental disorder can strongly 
affect an individual’s cognitive capacities and that in 
extreme cases, the cognitive defects are sufficiently 
grave to negate any inference of fault because such 
offenders do not understand or appreciate the wrong-
fulness of their actions. Criminal blame and punish-
ment are fundamentally unfair because such offenders 
are not responsible for their criminal conduct. Aside 
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from four states in our country, some form of the 
insanity defense is universal in United States law, as 
well as in every other jurisdiction in the common law 
world. 

 The primary alternative to the insanity defense, 
which permits evidence of mental abnormality to be 
introduced only to negate the mens rea for the crime 
charged, is insufficient to achieve the goal of respond-
ing justly to severely mentally disordered offenders. 
In virtually all cases, mental disorder, including severe 
mental disorder, does not negate mens rea. Instead, 
the offender’s delusional beliefs or those beliefs that 
arise as a result of hallucinations give the offender the 
reason to form mens rea. Thus, although an offender 
may act for reasons entirely detached from reality 
through no fault of his or her own and it would be 
unfair to blame and punish the offender, the mens rea 
alternative will almost always permit the defendant 
to be convicted of the most serious crime charged. 
Delling is a perfect example of this injustice. His 
delusional belief about the victims caused him to form 
the intent to kill, but he did not know that what he 
was doing was wrong. Indeed, because his material 
reason for action was a delusional belief about the 
victims, he also did not know what he was doing. 

---------------------------------  --------------------------------- 
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ARGUMENT 

I. THE AFFIRMATIVE DEFENSE OF LEGAL 
INSANITY DOCTRINALLY EXPRESSES 
FUNDAMENTAL MORAL AND LEGAL 
PRINCIPLES LONG RECOGNIZED BY 
THE COMMON LAW, STATUTES AND 
SUPREME COURT JURISPRUDENCE 

 This section provides the positive argument in 
favor of the moral necessity of providing an insanity 
defense. It then considers the leeway of jurisdictions 
to establish a test for legal insanity that comports 
with the justice goals of individual jurisdictions. 

 
A. The Moral Necessity of The Defense of 

Legal Insanity 

 Blame and punishment by the state are funda-
mentally unfair and thus a violation of Due Process 
if an offender was not responsible for his crime. The 
affirmative defense of legal insanity applies this 
fundamental principle by excusing those mentally 
disordered offenders whose disorder deprived them 
of rational understanding of their conduct at the time 
of the crime. Michael Moore, Law and Psychiatry: Re-
thinking the Relationship (1984); Herbert Fingarette 
& Ann Hasse, Mental Disabilities and Criminal Re-
sponsibility (1979); Stephen J. Morse, Mental Disor-
der and Criminal Law, 101 J. Crim. L. & Criminology 
885, 925 (2011). This principle is simple but profound. 
Indeed, in recognition of this, the insanity defense 
has been a feature of ancient law and of English law 
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since the 14th Century. Thomas Maeder, Crime and 
Madness: The Origins and Evolution of the Insanity 
Defense (1985); 1 Nigel Walker, Crime and Insanity in 
England (1968); Brian E. Elkins, Idaho’s repeal of the 
insanity defense: What are we trying to prove? 31 
Idaho L. Rev. 151, 161 (1994). It was universal in the 
United States until the last decades of the 20th 
Century and there is still almost near consensus that 
the defense must be retained. Clark v. Arizona, 548 
U.S. 735 (2006). 

 In both law and morals, the capacity for reason is 
the primary foundation for responsibility and compe-
tence. The precise cognitive deficit a person must 
exhibit can of course vary from context to context. In 
the criminal justice system, an offender who lacks the 
capacity to understand the wrongfulness of his actions 
as the result of severe mental disorder – a condition 
that is not the offender’s fault – does not deserve full 
blame and punishment and must be excused in a 
sufficiently extreme case.2 Moreover, such offenders 

 
 2 A similar baseline principle explains the many competence 
doctrines employed in the criminal justice process. This Court 
has long recognized that at every stage justice demands that 
some people with severe mental abnormalities must be treated 
differently from those without substantial mental impairment 
because some impaired defendants are incapable of reason and 
understanding in a specific context. Competence to stand trial, 
Drope v. Missouri, 420 U.S. 162 (1975); competence to plead guilty 
and to waive counsel, Godinez v. Moran, 509 U.S. 389 (1993); 
competence to represent oneself, Indiana v. Edwards, 534 U.S. 
164 (2008); and competence to be executed, Ford v. Wainwright, 
477 U.S. 399 (1986); Panetti v. Quarterman, 551 U.S. 930 (2007), 

(Continued on following page) 
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cannot be appropriately deterred because the rules of 
law and morality cannot adequately guide them. 
Failing to excuse some mentally disordered offenders 
thus is inconsistent with both retributive and deter-
rent theories of just punishment. 

 Legally insane offenders are not excused solely 
because they suffered from a severe mental disorder 
at the time of the crime. The mental disorder must 
also impair their ability to understand or appreciate 
that what they are doing is wrong or some other 
functional capacity that a jurisdiction believes is 
crucial to responsibility. The criminal acts of those 
found legally insane do not result from bad judgment, 
insufficient moral sense, bad attitudes, or bad charac-
ters, none of which is an excusing condition. Rather, 
the crimes of legally insane offenders arise from a 
lack of understanding produced by severe mental 
abnormality and thus they do not reflect culpable 
personal qualities and actions. To convict such people 
offends the basic sense of justice. 

 The impact of mental disorder on an offender’s 
responsibility and competence is recognized through-
out the criminal law. Even the few jurisdictions that 
have abolished the insanity defense recognize that 

 
are all examples in which the Constitution required such special 
treatment. It is simply unfair and offensive to the dignity of 
criminal justice to treat people without understanding as if their 
understanding was unimpaired. Evidence of mental disorder is 
routinely introduced in all these contexts to determine if the 
defendant must be accorded special treatment. 
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mental disorder affects criminal responsibility because 
they permit the introduction of evidence of mental 
disorder to negate the mens rea for the crime charged. 
State v. Beam, 710 P.2d 526, 531 (Idaho 1985); State 
v. Searcy, 798 P.2d 914, 917 (Idaho 1990). As this 
Court has recognized, state infliction of stigmatiza-
tion and punishment is a severe infringement, In re 
Winship, 377 U.S. 358, 363-64 (1970). The insanity 
defense is based on a ubiquitous legal and moral 
principle and on routinely admissible evidence. Even 
if a defendant formed the charged mens rea, it is 
simply unfair to completely prevent a defendant from 
claiming that he was not at fault as a result of lack of 
understanding arising from a severely disordered 
mind. That is precisely the issue Delling raises. 

 Historical practice, the near universal acceptance 
of the need for an independent affirmative defense 
of legal insanity, and the fundamental unfairness of 
blaming and punishing legally insane offenders pro-
vide the strongest of reasons to conclude that funda-
mental fairness and the Due Process clause require 
an insanity defense. Abolishing this narrowly defined 
and deeply rooted defense could plausibly be justified 
only if an alternative legal approach could reach the 
same just result or if irremediably deep flaws pre-
clude fair and accurate administration of the defense. 
The next two main sections of this brief argue that 
there are no such alternatives and that the defense is 
no more vulnerable to risks of mistake and abuse 
than any other disputed issue in the penal law. 
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B. The Test for Legal Insanity 

 This brief takes no position about what test for 
legal insanity any jurisdiction should adopt. This is as 
it should be. As Justice Marshall’s plurality opinion in 
Powell v. Texas said, 

We cannot cast aside the centuries-long 
evolution of the collection of interlocking and 
overlapping concepts which the common law 
has utilized to assess the moral accountabil-
ity of an individual for his antisocial deeds. 
The doctrines of actus reus, mens rea, insani-
ty, mistake, justification, and duress have 
historically provided the tools for a constantly 
shifting adjustment of the tension between 
the evolving aims of the criminal law and 
changing religious, moral, philosophical, 
and medical views of the nature of man. This 
process of adjustment has always been 
thought to be the province of the States. 392 
U.S. 514 at 535-536 [emphasis supplied] 

Jurisdictions in our federal system have considerable 
constitutional leeway to decide what types of disorders 
and their consequent impairments are necessary to 
warrant a full excuse and what procedures should 
govern insanity defense cases. This brief ’s discussion 
has focused on lack of the capacity to understand the 
wrongfulness of one’s actions because, in one form or 
another, this deficit best explains the predominant 
tests adopted by forty-six states and the federal 
criminal code. But how such lack of understanding 
should be defined doctrinally and whether more con-
troversial control tests should be adopted at all are 
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matters within the province of the states and the 
federal government. Nevertheless, stigmatizing and 
punishing all severely disordered offenders, even those 
who were grossly out of touch with reality at the time 
of the crime, is simply unjust. Such an offender is not 
a morally responsible agent and not at fault. Only 
some defense of legal insanity can appropriately 
respond to this moral truth. The Due Process Clause 
should prohibit the blame and punishment of an 
offender who does not understand the wrongfulness of 
his actions. 

 
II. PERMITTING A DEFENDANT TO INTRO-

DUCE EVIDENCE OF MENTAL DISORDER 
TO NEGATE THE MENS REA FOR THE 
CRIME CHARGED OR AT SENTENCING 
ARE NOT ACCEPTABLE ALTERNATIVES 
TO LEGAL INSANITY BECAUSE THEY WILL 
NOT ACHIEVE EQUIVALENT JUSTICE 

 This section first addresses the “mens rea alter-
native” and then considers sentencing. 

 
A. The Mens Rea Alternative 

 The negation of mens rea and the affirmative 
defense of legal insanity are different claims that 
avoid liability by different means and trigger differ-
ent outcomes. The former denies the prima facie case 
of the crime charged; the latter is an affirmative 
defense that avoids liability in those cases in which 
the prima facie case is established. The post-verdict 
consequences are also different. The former leads to 
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outright acquittal; the latter results in some form of 
involuntary civil commitment. The two different 
claims are not substitutes for one another. 

 The primary reason that permitting a defendant 
to introduce evidence of mental disorder to negate 
mens rea cannot replace the affirmative defense of 
legal insanity to achieve justice is that the mens rea 
alternative is based on a mistaken view of how severe 
mental disorder affects human behavior. In virtually 
all cases, mental disorder, even severe disorders 
marked by psychotic symptoms such as delusions and 
hallucinations, does not negate the required mens rea 
for the crime charged. Stephen J. Morse, Undimin-
ished Confusion in Diminished Capacity, 75 J. Crim. 
L. & Criminology 1, 16 (1984); Morse, Mental Disor-
der, supra, at 933. It is difficult to prove a negative, 
but cases, especially those involving serious crime, in 
which most or all mens rea is negated are rare to the 
vanishing point. Rather, mental disorder affects a 
person’s reasons for action. A mentally disordered 
defendant’s irrationally distorted beliefs, perceptions 
or desires typically and paradoxically give him the 
motivation to form the mens rea required by the 
charged offense. They typically do not interfere with 
the ability to perform the necessary actions to achieve 
irrationally motivated aims. 

 Consider the following, typical examples, begin-
ning with Daniel M’Naghten himself. M’Naghten’s 
Case, 8 Eng. Rep. 718 (1843); M’Naghten delusionally 
believed that the ruling Tory party was persecut- 
ing him and intended to kill him. Richard Moran, 
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Knowing Right From Wrong: The Insanity Defense 
Of Daniel McNaughtan 10 (2000). As a result, he 
formed the belief that he needed to assassinate the 
Prime Minister, Peel, in order to end the threat. He 
therefore formed the intention to kill Peel. Thus 
M’Naghten would have been convicted of murder if a 
defense of legal insanity was not available. Indeed, 
his case has come to stand for one of the “rules” 
enunciated by the House of Lords – that a defendant 
should be acquitted on grounds of insanity if he “was 
laboring under such a defect of reason, from a disease 
of the mind, as not to know the nature and quality of 
the act he was doing, or if he did know it, that he did 
not know he was doing what was wrong” M’Naghten, 
8 Eng. Rep. at 722. For a more contemporary exam-
ple, consider the case of Ms. Andrea Yates, the Texas 
woman who drowned her five children in a bathtub. 
She delusionally believed that she was corrupting her 
children and that unless she killed them, they would 
be tortured in Hell for all eternity. Deborah W. Denno, 
Who is Andrea Yates? A Short Story About Insanity, 
10 Duke J. Gend. L. & Pol’y 1 (2003). She therefore 
formed the intention to kill them. Indeed, she planned 
the homicides carefully. Ms. Yates was nonetheless 
acquitted by reason of insanity because she did not 
know that what she was doing was wrong. Even if she 
narrowly knew the law of Texas and her neighbors’ 
mores, she thought the homicides were fully justified 
by the eternal good of the children under the cir-
cumstances. If only society knew what she “knew,” 
they would approve of her conduct as justified. 
For a final example, suppose an offender with aural 
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hallucinations believes that he is hearing God’s voice 
or delusionally believes that God is communicating 
with him and that God is commanding him to kill. 
E.g., People v. Serravo, 823 P.2d 828, 830 (Colo. 1992) 
(en banc). If the offender kills in response to this 
“command hallucination” or delusion he surely forms 
the intent to kill to obey the divine decree. Nonethe-
less, it would be unjust to punish this defendant be-
cause he, too, does not know right from wrong given 
his beliefs for which he is not responsible. 

 In all three cases one could also claim that the 
defendant did not know what he or she was doing in a 
fundamental sense because the most material reason 
for action, what motivated them to form mens rea, 
was based on a delusion or hallucination that was the 
irrational product of a disordered mind. Nevertheless, 
in all three cases the defendant’s instrumental ra-
tionality, the ability rationally to achieve one’s ends, 
was intact despite their severe disorders. They were 
able effectively to carry out their disordered plans. 

 Delling’s case is consistent with this most typical 
pattern of legal insanity claims in which the defen-
dant clearly had the mens rea required by the defini-
tion of the crime but lacked capacity to understand or 
appreciate the wrongfulness of his conduct. Delling 
indisputably suffered from a major mental disorder, 
paranoid schizophrenia, and as a result, delusionally 
believed that his victims were stealing his powers 
and would thereby kill him. Delling therefore be-
lieved that he needed to kill the victims to save his 
own life. His grossly delusional belief was the cause of 
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his formation of the intent to kill. It is also undisputed 
that Delling carefully planned his victims’ deaths and 
learned from one failed attempt. Such evidence of his 
instrumental rationality is consistent with having 
such delusional beliefs. The trial judge explicitly found 
that Delling did not know right from wrong under 
the circumstances. Nonetheless, he was convicted of 
murder because legal insanity was unavailable as a 
defense. 

 Delling was not a morally responsible agent. He 
was completely out of touch with reality concerning 
his victims and the actions necessary to save his own 
life. He does not deserve blame and punishment for 
his murders. Delling is no more to blame than some-
one suffering from dementia, for example, who acts 
on the basis of similarly disordered beliefs. It is true, 
of course, that Delling poses a genuine threat to 
social safety as long as he remains deluded, but 
commitment after an insanity acquittal is more than 
sufficient to protect public safety, as forty-six states 
and the federal jurisdiction have recognized in com-
mitment statutes that require acquittees to prove 
their suitability for release and that establish tightly 
controlled programs of community supervision when 
they are released. 

 To further understand the injustice of the mens 
rea alternative, consider a case in which mens rea may 
plausibly be negated. Suppose a defendant charged 
with murder claims that he delusionally believed 
that his obviously human victim of a shooting was in 
reality a rag doll. If that were true, the defendant did 
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not intentionally kill a human being. Indeed, in a 
mens rea alternative jurisdiction, he could not be 
convicted of purposely, knowingly or recklessly killing 
a human being because his delusional beliefs negated 
all three mental states. After all, he fully believed 
that he was shooting at a rag doll, not a human being. 
The defendant would be convicted of negligent homi-
cide, however, because the standard for negligence is 
objective reasonableness and the motivating belief 
was patently unreasonable. 

 Of course, convicting the severely disordered de-
fendant of a crime based on a negligence standard is 
fundamentally unjust, as even Mr. Justice Holmes 
recognized in his rightly famous essays on the common 
law. Oliver Wendell Holmes, Jr., The Common Law 
50-51 (Little, Brown & Co. 1945) (1881). The defen-
dant’s unreasonable mistake was not an ordinary mis-
take caused by inattention, carelessness or the like. 
Defendants are responsible for the latter because we 
believe that they had the capacity to behave more 
reasonably by being more careful or attentive. In con-
trast, the hypothetical defendant’s delusional “mis-
take” was the product of a disordered mind and thus 
he had no insight and no ability to recognize the gross 
distortion of reality. He was a victim of his disorder, 
not someone who deserves blame and punishment as 
a careless perpetrator of manslaughter. He does not 
deserve any blame and punishment, and only the 
defense of legal insanity could achieve this appropri-
ate result. Paradoxically, such a defendant’s potential 
future dangerousness if he remains deluded would 
be better addressed by an insanity acquittal and 
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indefinite involuntary commitment than by the 
comparatively short, determinate sentences for 
involuntary manslaughter. 

 Thus, the mens rea alternative is not an accepta-
ble replacement or substitute for the insanity defense. 
Only in the exceedingly rare case in which mental 
disorder negates all mens rea would the equivalent 
justice of a full acquittal be achieved, albeit for a 
different reason. But again, this is the rarest of cases. 
Most legally insane offenders form the mens rea re-
quired by the definition of the charged offense and 
only the defense of legal insanity can respond justly 
to their blameworthiness. Finally, a defendant who 
negated all mens rea would be entitled to outright 
release and subject only to traditional involuntary 
civil commitment, which is far less protective of pub-
lic safety than post-insanity acquittal commitment. 

 
B. Sentencing 

 Consideration of mental disorder for purposes of 
assessing both mitigation and aggravation is a staple 
of both capital and non-capital sentencing, but it is no 
substitute for the affirmative defense of legal insanity. 
On moral grounds, it is unfair to blame and punish a 
defendant who deserves no blame and punishment at 
all, even if the offender’s sentence is reduced. Blam-
ing and punishing in such cases is unjust, full stop. 
Sentencing judges might also use mental disorder as 
an aggravating consideration, as occurred in this case, 
because it might suggest that the defendant is es-
pecially dangerous as a result. Thus, sentences of 
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severely mentally ill offenders might not be reduced 
or might even be enhanced. Again, injustice would 
result, and public safety would not be protected as 
well as an indeterminate post-acquittal commitment 
would achieve. Third, unless a sentencing judge is 
required by law to consider mental disorder at sen-
tencing, whether the judge does so will be entirely 
discretionary. Again, this is a potent source of injus-
tice. In short, only a required insanity defense would 
ensure that arguably blameless mentally disordered 
offenders have an opportunity to establish that state 
blame and punishment are not justified. 

 
III. THE OBJECTIONS TO THE INSANITY 

DEFENSE ARE TOO INSUBSTANTIAL TO 
PROVIDE SUFFICIENT JUSTIFICATION 
FOR ABOLITION 

 A number of objections to the insanity defense 
have been raised by proponents of abolition, including 
Idaho, but they are insubstantial and provide not even 
a rational basis for abolishing a defense with such 
a profound historical, moral and legal basis. They 
certainly cannot survive a more searching analysis. 
In general, these objections relate to supposed diffi-
culties of administering the insanity defense fairly 
and accurately. Specific objections include: (A) ad-
ministering the defense requires an assessment of 
the defendant’s past mental state using controversial 
psychiatric and psychological evidence, a task that is 
too difficult; (B) acquitting insane defendants endan-
gers public safety; (C) the defense produces “wrong” 
verdicts; and (D) defendants use it to “beat the rap.” 
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A. Assessing Past Mental State Using 
Psychological and Psychiatric Evi-
dence 

 It is often difficult to reconstruct past mental 
states and, as this Court has acknowledged, psycho-
logical and psychiatric evidence can be problematic. 
Clark, 548 U.S. at 740-41; Kansas v. Crane, 534 U.S. 
407, 413 (2002). Nevertheless, if all jurisdictions, 
including mens rea alternative jurisdictions, concede 
the necessity of proving mens rea (for most crimes) 
before punishment may justly be imposed, then their 
argument against the insanity defense based on the 
difficulty of reconstructing past mental states must 
fail unless assessing past intent, knowledge, and 
other types of mens rea is easier than assessing 
whether the defendant was acting under the influ-
ence of severely abnormal mental states. After all, 
both mens rea and legal insanity refer to past mental 
states that must be inferred from the defendant’s 
actions, including utterances. Indeed, the severe 
disorder that is necessary practically to support an 
insanity defense is in most cases easier to prove than 
ordinary mens rea. Despite the problems with mental 
health evidence, all but four jurisdictions believe that 
assessing legal insanity at the time of the crime with 
mental health evidence is feasible. Indeed, it is rou-
tine. Moreover, the abolitionist jurisdictions permit 
introduction of such evidence to negate mens rea. 
Unless abolitionist jurisdictions are prepared to argue 
– and none has – that assessing mens rea with men-
tal health evidence is uniquely reliable, the argument 
based on the deficiencies of mental health evidence 
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lacks credibility. Finally, mental health evidence is 
routinely admitted in a vast array of civil and crimi-
nal contexts, including all the criminal competencies 
and sentencing. 

 
B. Public Safety 

 As previously argued, the insanity defense poses 
no danger to public safety. Successful insanity defenses 
are so rare that deterrence will not be undermined 
because few legally sane defendants will believe 
that they can avoid conviction by manipulatively and 
falsely raising the defense. More important, every 
jurisdiction provides for commitment to a secure men-
tal facility after a defendant has been acquitted by 
reason of insanity and this Court has approved the 
constitutionality of indefinite confinement (with peri-
odic review) of such acquittees as long as they remain 
mentally disordered and dangerous. Jones v. United 
States, 463 U.S. 354 (1983); Foucha v. Louisiana, 504 
U.S. 71 (1992); Morse, Mental, supra, at 932. Further, 
this Court has approved procedures for the commit-
ments that are more onerous for acquittees than stan-
dard civil commitment. Jones, 463 U.S. 354. It is of 
course true that acquittees might be released earlier 
than if they had been convicted and imprisoned, but 
there is no evidence that released acquittees pose a 
special danger to the community. Michael K. Spodak, 
et al., Criminality of discharged insanity acquittees: 
Fifteen year experience in Maryland reviewed, 12 Bull. 
Am. Acad. Psychiatry L. 373, 382 (1984); Mark R. 
Wiederanders et al., Forensic conditional release pro-
grams and outcomes in three states, 20 Int’l J.L. & 
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Psychiatry 249, 249-257 (1997); Lisa A. Callahan & 
Eric Silver, Revocation of Conditional Release: A 
comparison of individual and program characteristics 
across four states. 21 Int’l J.L. & Psychiatry 177 
(1998); George F. Parker, Outcomes of assertive com-
munity treatment in an NGRI conditional release 
program, 32 J. Am. Acad. Psychiatry & L. 291, 291-
303 (2004); Henry J. Steadman et al., Factors Associ-
ated With a Successful Insanity Plea, 140 Am.J. 
Psychiatry 401, 402-03 (1983). 

 
C. “Wrong” Verdicts 

 Another objection is that the insanity defense is 
especially prone to erroneous verdicts. This objection 
is unwarranted. 

 There is no evidence that the factual determina-
tions concerning whether a defendant has a severe 
mental disorder incapacitating him from understand-
ing the wrongfulness of his conduct are especially 
prone to error. Expert evidence on these issues is 
routinely admitted and is subject to the usual rules of 
cross-examination. 

 The ultimate value judgments the insanity 
defense requires, such as the question whether the 
defendant is incapable of understanding the wrong-
fulness of his conduct, are no more intractable or 
unreliable than the many other value judgments that 
the criminal law asks finders of fact to make, such as 
whether the defendant grossly deviated from the stan-
dard of care to be expected of a reasonable person, or 



20 

whether an intentional killer was reasonably pro-
voked. In our American system of justice, it is entirely 
appropriate to leave to the jury considerable discre-
tion to judge, in light of all the facts and circumstances 
of the particular case, whether the defendant’s men-
tal disorder undermined his criminal responsibility. 
Drawing the line between guilt and innocence is the 
task of the finder of fact as the legal and moral repre-
sentative of the community. 

 Complaints about “erroneous” insanity acquittals 
are factually exaggerated because the incidence of 
such acquittals is low and the complaints are specula-
tive. There is no reason to believe that the insanity 
defense is particularly prone to error compared to 
other, equally indeterminate, value-laden criminal 
law doctrines. The wrong verdict argument does not 
provide a legitimate policy reason for abolishing the 
insanity defense. 

 
D. Beating the Rap 

 Few defendants who are actually legally sane in 
some objective sense “beat the rap” with the insanity 
defense. Experts using the proper diagnostic tools can 
reliably distinguish people who are faking major 
mental disorder. Michael L. Perlin, “The Borderline 
Which Separated You from Me”: The Insanity Defense, 
The Authoritarian Spirit, the Fear of Faking, and the 
Culture of Punishment, 82 Iowa L. Rev. 1375, 1409-16 
(1997). Further, it is best estimated that the insanity 
defense is raised in less than one percent of federal 
and state trials and is rarely successful. Nat’l Mental 
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Health Ass’n, Myths and Realities: A Report of the 
Nat’l Comm’n on the Insanity Defense 14-15 (1983); 
Richard A. Pasewark, Insanity Pleas: A Review of the 
Research Literature, 9 J. Psychiatry & Law 357, 361-
66 (1981). The complaint that this defense allows large 
numbers of guilty criminals to avoid conviction and 
punishment is simply unfounded. Prosecutors and de-
fense attorneys alike generally recognize that insanity 
is a defense of last resort that betokens an otherwise 
weak defense and that rarely succeeds. Insanity 
acquittals are far too infrequent to communicate the 
message that the criminal justice system is “soft” or 
fails to protect society. It is impossible to measure 
precisely the symbolic value of these acquittals, but it 
is also hard to believe that they have much impact on 
social or individual perceptions. So few insanity pleas 
succeed that neither aspiring criminals nor society 
assume that conviction and punishment will be 
averted by raising the defense. And, of course, if the 
defendant is legally insane and succeeds with the de-
fense, he deserves to be acquitted and has not “beaten 
the rap” at all. The “tough on crime” justification that 
underlies this argument is based on a fundamental 
misconception about the meaning of an insanity ac-
quittal. In cases of a successful insanity defense, the 
prima facie case for guilt has been established and 
the verdict thus announces that the defendant’s 
conduct was wrong. Nonetheless, the defendant did 
not deserve blame and punishment and will be con-
fined by commitment. 

---------------------------------  ---------------------------------   
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CONCLUSION 

 Until the latter part of the Twentieth Century, all 
American jurisdictions had some version of the insan-
ity defense. Even now, only four states have abolished 
the defense. The historical practice and present near 
unanimity among jurisdictions that retain the de-
fense recognize the profound moral truth that some 
criminal defendants so lack the capacity to under-
stand or appreciate the wrongfulness of their actions 
at the time of the crime that it would be unfair and 
unjust to blame and punish them. This truth is so 
rooted in our moral and legal culture that this Court 
should recognize its constitutional status. Further, 
there is no alternative that will achieve equal justice 
by other means. Finally, the policy reasons that might 
override the fairness concerns are simply insufficient. 
We urge the Court to grant the petition for certiorari. 
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SUNY Buffalo Law School and a board certified fo-
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Rutgers University, School of Law – Camden and an 
Associate Graduate Faculty, Rutgers University, Phi-
losophy Dept. (New Brunswick). She has written ex-
tensively on criminal law. 
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responsibility and competency. 

Robert Schopp is the Robert J. Kutak Professor of 
Law, Professor of Psychology and Professor of Philos-
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