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INTEREST OF AMICUS CURIAE1 

 Amicus curiae, Kevin M. Clermont, is the Ziff 
Professor of Law at Cornell Law School, where he has 
taught since 1974. He received his J.D. from Harvard 
and his A.B. from Princeton University. He teaches 
and writes in the field of federal civil procedure. He is 
the author of numerous articles on civil procedure, as 
well as multiple books including Principles of Civil 
Procedure (3d ed. 2012) and Materials for a Basic 
Course in Civil Procedure (10th ed. 2010) (with Rich-
ard H. Field and Benjamin Kaplan). 

 As a scholar and commentator in the field, amicus 
has a neutral perspective on the procedural aspects of 
determining subject-matter jurisdiction, and an inter-
est in maintaining a sensible and consistent interpre-
tation of the governing law. He has no interest in the 
outcome of this litigation except as it pertains to 
these concerns. Indeed, the views expressed in this 
brief all predate this litigation, having been ex-
pressed in Kevin M. Clermont, Jurisdictional Fact, 91 
Cornell L. Rev. 973 (2006). In the context of this case, 
those views inevitably imply that the district court in 
this litigation possessed subject-matter jurisdiction. 

 
 1 Pursuant to Rule 37.3 of the Rules of this Court, the 
parties have consented to the filing of this brief, and letters of 
consent have been lodged with the Clerk. Pursuant to Rule 37.6 
of this Court, we state that no counsel for a party has written 
this brief in whole or in part, and that no person or entity, other 
than amicus and his counsel, has made a monetary contribution 
to the preparation or submission of this brief. 
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 This case has particularly aroused the concerns 
of amicus, because none of the briefs in support of the 
petitioner has recognized that the jurisdictional 
question of vessel-hood differs from the overlapping 
merits question. The Solicitor General’s brief comes 
closest by actually referring to a standard of decision 
for subject-matter jurisdiction, but then cursorily 
implies that the jurisdictional question should be 
determined as an ordinary question of fact. See Amicus 
Br. for U.S. 29. However, overlapping jurisdictional 
and merits issues require special attention, as ex-
plained in this brief. 

---------------------------------  --------------------------------- 
 

SUMMARY OF ARGUMENT 

 This case is all about whether the petitioner’s 
houseboat is a “vessel.” Respondent-plaintiff City said 
it was, entitling the City to admiralty jurisdiction and 
to victory. That is, the status as “vessel” was critical 
to both the jurisdiction and the merits. Petitioner 
Lozman insisted that his home was not a “vessel.” 
The contest continued. But at this stage in this Court, 
any ongoing contest over vessel-hood would concern 
only the merits. The district court clearly possessed 
subject-matter jurisdiction. 

 The reason for clear jurisdiction lies in the stan-
dard of decision. When a fact essential to jurisdiction 
is also a fact entailed in the merits, the showing 
required to establish jurisdiction is merely one that 
meets a prima facie standard. That is, the party 
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arguing for jurisdiction need show only some sort of a 
reasonable likelihood of the fact’s existence. The court 
can then proceed to the merits, at which stage the 
fact’s existence for the purposes of the merits would 
be subject to the ordinary standard of decision. 

 So here, the City could establish subject-matter 
jurisdiction merely by showing that the houseboat 
was reasonably likely a “vessel.” Whether it actually 
was a “vessel” is an issue that arose only on the 
merits. 

---------------------------------  --------------------------------- 
 

ARGUMENT 

I. In Deciding Subject-Matter Jurisdiction, 
the Applicability of a Prima Facie Stan-
dard for Issues That Overlap the Merits Is 
Well Established. 

 The usual standard of decision covering juris-
dictional disputes is clear. Proof here is usually an 
ordinary task, subject to the ordinary standard of 
decision. The ordinary standard of decision in a civil 
case – our default rule – is preponderance of the 
evidence, because it serves the neutral policy of error-
minimization. On the typical factual element or legal 
question of jurisdiction whenever properly chal-
lenged, then, the proponent of jurisdiction must make 
a showing of more likely than not. 

 This nice clear rule, however, is subject to one 
exception: if that element or question overlaps the 
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merits of the claim, the proponent need provide only 
prima facie proof to establish the forum’s authority. 

 
A. The Prima Facie Standard Stands as 

an Exception to the Usual Standard of 
Decision. 

 When an element or question overlaps the merits 
of the claim, the proponent must establish a prima 
facie case, that is, some sort of reasonable likelihood 
that the overlapping jurisdictional proposition pre-
vails. That less demanding standard will allow the 
judge to decide efficiently but definitively whether the 
forum has authority to decide the merits – doing so 
without entailing or foreclosing any decision on the 
merits, a decision to which a higher standard would 
apply. 

 This prima facie standard applies to the juris-
dictional issue regardless of the procedural setting in 
which it arises. The same standard applies before, 
during, and after trial. See Clermont, Jurisdictional 
Fact, 91 Cornell L. Rev. at 984-86, 992-96. 

 The prima facie standard applies to all juris-
dictional issues, whether they are questions of law 
or fact or are mixed questions. See id. at 1000-04. 
“Simply put, for the purposes of required showing, no 
momentous distinction lies between fact and law; 
they are epistemological equivalents.” Id. at 1001. 

 This prima facie standard applies to all the 
various types of jurisdiction. Admittedly, most of the 
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cases and discussion involve personal jurisdiction. 
Modern long-arm statutes have made overlapping 
jurisdictional issues commonplace. Courts have readi-
ly concluded from the beginning that the plaintiff 
need not prove that the defendant committed a tort in 
order to show for personal jurisdiction that the action 
arose from the in-state commission of a tort. See, e.g., 
Nelson v. Miller, 143 N.E.2d 673, 680-81 (Ill. 1957). 

 The prima facie standard applies to all the other 
threshold issues that go to the forum’s authority. 
Thus, the same considerations apply to nonpersonal 
jurisdiction of either the in rem or the quasi in rem 
variety. If the jurisdiction and the merits overlap as 
to an issue, then a lower standard should apply to 
that jurisdictional issue. See Florida, Department of 
State v. Treasure Salvors, Inc., 621 F.2d 1340, 1345-46 
(5th Cir. 1980) (applying a lower standard to owner-
ship in the unusual situation where deciding who 
owns the thing determines whether in rem jurisdic-
tion exists), rev’d on other grounds, 458 U.S. 670 
(1982). 

 
B. The Prima Facie Standard Applies to 

Subject-Matter Jurisdiction Issues That 
Overlap the Merits. 

 Most importantly for present purposes, the prima 
facie standard applies to subject-matter jurisdiction. 
See Clermont, Jurisdictional Fact, 91 Cornell L. 
Rev. at 1006-20. Indeed, a lower standard of decision 
on some such issues is second nature to the courts. 



6 

The well-known legal-certainty test for jurisdictional 
amount is actually a prima facie standard of decision. 
See id. at 1008-11 (citing Saint Paul Mercury Indem-
nity Co. v. Red Cab Co., 303 U.S. 283 (1938)). The 
so-called substantiality rule for jurisdiction, under 
which the basis of a federal-question claim need be 
meritorious only to a reasonable possibility, is more 
obviously a prima facie standard of decision. See id. 
at 1011-13 (citing Bell v. Hood, 327 U.S. 678 (1946)). 

 The leading case for the prima facie standard 
being more generally applicable to subject-matter 
jurisdiction is Jerome B. Grubart, Inc. v. Great Lakes 
Dredge & Dock Co., 513 U.S. 527, 537-38 (1995) 
(saying that for admiralty jurisdiction the maritime 
activity must have proximately caused the damage on 
land, in a case where the district court had dismissed 
for lack of subject-matter jurisdiction). It blessed the 
propriety of adjusting downward the standard of deci-
sion when the jurisdiction and the merits overlap: 

 The city responds by saying that, as a 
practical matter, the use of proximate cause 
as a limiting jurisdictional principle would 
undesirably force an admiralty court to in-
vestigate the merits of the dispute at the 
outset of a case when it determined juris-
diction. The argument, of course, assumes 
that the truth of jurisdictional allegations 
must always be determined with finality at 
the threshold of litigation, but that assump-
tion is erroneous. Normal practice permits a 
party to establish jurisdiction at the outset of 
a case by means of a nonfrivolous assertion 
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of jurisdictional elements, see, e.g., Bray v. 
Alexandria Women’s Health Clinic, 506 U.S. 
263, 285 (1993); Bell v. Hood, 327 U.S. 678, 
682-683 (1946), and any litigation of a con-
tested subject-matter jurisdictional fact issue 
occurs in comparatively summary procedure 
before a judge alone (as distinct from litiga-
tion of the same fact issue as an element of 
the cause of action, if the claim survives the 
jurisdictional objection). 

Id. (footnote omitted). 

 More recently, in Osborn v. Haley, 549 U.S. 225 
(2007), this Court distinguished the standard of deci-
sion for removal facts from the standard for merits 
facts where they overlap. The overlapping issue there 
was whether a federal employee “was acting within 
the scope of his office or employment at the time of 
the incident out of which the claim arose.” Id. at 233. 

 That statutory language from the Federal Tort 
Claims Act, 28 U.S.C. §§ 1346(b), 2671-2680, has gen-
erated the neatest example for elaborating how the 
prima facie standard applies to subject-matter juris-
diction. Take Montez v. Department of Navy, 392 F.3d 
147 (5th Cir. 2004), as a prime illustration. 

 The plaintiffs in Montez sued the government for 
the wrongful death of their daughter in a car acci-
dent, when she had been a passenger in the Navy’s 
car driven by a sailor. The district court dismissed the 
complaint under Federal Rule of Civil Procedure 
12(b)(1) for lack of subject-matter jurisdiction, holding 
that the FTCA did not apply to the complaint against 
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the Navy because the sailor was not “acting within 
the scope of his office or employment” at the time of 
the accident. The appellate court reversed, holding 
that the district court should not have resolved dis-
puted facts dispositive of both the subject-matter 
jurisdiction and the merits of an FTCA claim on a 
12(b)(1) motion. It explained: 

 In general, where subject matter juris-
diction is being challenged, the trial court is 
free to weigh the evidence and resolve factual 
disputes in order to satisfy itself that it has 
the power to hear the case. . . . 

 However, where issues of fact are central 
both to subject matter jurisdiction and the 
claim on the merits, we have held that the 
trial court must assume jurisdiction and pro-
ceed to the merits. In circumstances where 
“the defendant’s challenge to the court’s ju-
risdiction is also a challenge to the existence 
of a federal cause of action, the proper course 
of action for the district court . . . is to find 
that jurisdiction exists and deal with the 
objection as a direct attack on the merits of 
the plaintiff ’s case” under either Rule 
12(b)(6) or Rule 56. 

Id. at 149-50 (second omission in original) (quoting 
Williamson v. Tucker, 645 F.2d 404, 415 (5th Cir.) 
(“Judicial economy is best promoted when the exis-
tence of a federal right is directly reached and, where 
no claim is found to exist, the case is dismissed on 
the merits.”), cert. denied, 454 U.S. 897 (1981)); see 
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Cody C. Bailey, Comment, All Wound Up: Unraveling 
the Application of FRCP 12(b)(1) Versus FRCP 56 
Under the Federal Tort Claims Act, 79 Miss. L.J. 757 
(2010) (approving the Montez decision). 

 Some subsequent cases have objected to Montez’s 
tone of “assuming” jurisdiction. E.g., Edinburgh v. 
American Security Insurance Co., Civ. No. 10-613, 
2010 WL 3923292, at *6 n.4 (E.D. La. Sept. 28, 2010). 
So, other cases have tightened up their language. 
E.g., CNA v. United States, 535 F.3d 132, 145 (3d Cir. 
2008) (clarifying that it merely was “requiring less of 
a factual showing [in the way of jurisdictional proof] 
than would be required to succeed at trial”); see Erin 
Murray Watkins, Comment, The Scope of Employment 
Requirement of the Federal Tort Claims Act: The Im-
propriety and Implications of the Montez Decision, and 
the Superior Jurisdictional Prima Facie Approach, 17 
Geo. Mason L. Rev. 533, 549 (2010) (“As a preponder-
ance of the evidence would be necessary to succeed at 
trial, at the jurisdictional stage the court should 
require a prima facie showing that the tortfeasor was 
acting in the scope of his employment in order for the 
plaintiff to survive the 12(b)(1) motion to dismiss. 
This approach would promote efficient resolution of 
the jurisdictional question while not prematurely ren-
dering a decision on the merits.” (footnotes omitted)). 

 Most recently, on facts very similar to Montez, an 
appellate court got downright precise on the meaning 
of “prima facie.” In Kerns v. United States, 585 F.3d 
187 (4th Cir. 2009) (overturning a dismissal for lack 
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of subject-matter jurisdiction),2 the court of appeals 
specified: 

Because the scope-of-employment issue is 
determinative of both jurisdiction and the 
underlying merits of an FTCA claim, dismis-
sal under Rule 12(b)(1) is inappropriate un-
less the jurisdictional allegations are clearly 
immaterial or wholly unsubstantial and friv-
olous. 

Id. at 195 (citing Bell v. Hood, 327 U.S. 678, 682 
(1946)); accord Lawrence v. Dunbar, 919 F.2d 1525, 
1530 & n.7 (11th Cir. 1990) (“Where the plaintiff ’s 
claims are ‘clearly immaterial, made solely for the 
purpose of obtaining jurisdiction or are wholly unsub-
stantiated and frivolous,’ the court should dismiss the 
claim.” (quoting Eaton v. Dorchester Development, Inc., 
692 F.2d 727, 734 (11th Cir. 1982))); cf. Garcia v. Copen-
haver, Bell & Associates, M.D.’s, P.A., 104 F.3d 1256, 
1266 (11th Cir. 1997) (testing whether the defendant 
was an “employer” under ADEA under the subject-
matter jurisdiction standard of whether the plaintiff ’s 
position is clearly immaterial or insubstantial). 

 
 2 Clearly demonstrating the difference in standards of deci-
sion, the district court on remand exercised subject-matter juris-
diction but decided on the merits for the defendant on the ground 
that the employee was not acting within the scope of employ-
ment. The Fourth Circuit then affirmed. Kerns v. United States, 
Civ. No. CCB-07-1006, 2011 WL 1230360 (D. Md. Mar. 28, 2011), 
aff ’d, No. 11-1350, 2012 WL 1372124 (4th Cir. Apr. 20, 2012). 
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 In sum, the law certainly calls for applying the 
prima facie standard to any issue of subject-matter 
jurisdiction that also will arise on the merits. 

 
II. In Deciding Subject-Matter Jurisdiction, 

Applying a Prima Facie Standard Is Well 
Justified. 

 What showing, then, should the jurisdictional pro-
ponent have to make in order to establish challenged 
jurisdiction? The proponent must do more than allege 
the jurisdictional prerequisites, because that would 
make jurisdictional testing into a farce. But the pro-
ponent should not have to prove the merits in order 
to establish jurisdiction, because that standard would 
have all sorts of obviously illogical consequences, 
elaborated below. 

 The answer, therefore, must lie in requiring the 
jurisdictional proponent to show the court something 
between mere allegation and full proof: hence, the 
prima facie standard of decision. The courts have 
supported that standard with five strong reasons. 

 
A. Five Reasons Support Applying the 

Prima Facie Standard to Overlapping 
Subject-Matter Jurisdiction Issues. 

 First, requiring full proof would necessitate a pre-
liminary hearing on jurisdiction, which would entail 
an inefficiently delayed and wasteful full-dress mini-
trial on at least part of the merits. If the opponent 
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were to win that hearing, he or she would get not a 
conclusive judgment on the merits but only a dis-
missal for lack of jurisdiction. If the opponent instead 
were to lose, he or she might or might not be fore-
closed from later relitigating the point. The prima 
facie standard causes these significant oddities and 
hesitancies to melt away. The lower standard permits 
a simplified and streamlined threshold procedure on 
motions to dismiss, which can decide jurisdiction 
without dragging in the case’s merits completely. This 
procedure avoids the waste and other impracticalities 
of a full-dress preliminary hearing that would really 
be a trial, as well as the unfairness of a party’s ob-
taining only a jurisdictional decision for what was 
really a victory on the merits. 

 Second, the authorities tend to equivocate on 
whether, in a common-law-type action, a jury must 
pass on overlapping jurisdictional facts. See Clermont, 
Jurisdictional Fact, 91 Cornell L. Rev. at 990-91. 
However, any need to empanel a jury for a jurisdic-
tional challenge would disappear upon recognizing 
the difference in the standards of proof on jurisdic-
tional and merits issues. Whether a fact exists to a 
prima facie degree is a different issue from whether 
the fact exists to a preponderance. So, even when 
there is a jurisdictional challenge that involves facts 
also involved in the merits of the claim, the judge 
should be able to decide the jurisdictional challenge 
on his or her own and at the outset of the action. That 
is, the judge can decide jurisdiction without the inter-
vention of a jury – and without concern of stepping on 
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any jury right. See Val Leasing, Inc. v. Hutson, 674 
F. Supp. 53, 55 (D. Mass. 1987). 

 Third, the obvious res judicata and law of the 
case problems dissipate under a regime of prima facie 
proof. If a court were to determine an issue by a 
preponderance in deciding jurisdiction, and that issue 
is common to the merits, there could be unexpected 
and undesirable preclusive effects on those merits. 
Lowering the standard of decision is the ready cure. 
An affirmative finding on contested jurisdictional 
issues by a prima facie standard will not affect the 
merits, because issues found by a lower standard of 
decision will not preclude issues governed by a higher 
standard of decision – although a finding of jurisdic-
tion will preclude later relief from judgment for lack 
of jurisdiction, by the ordinary operation of the juris-
diction to determine jurisdiction doctrine. Alterna-
tively, under existing law, a finding of no jurisdiction 
does not produce a valid judgment and so should not 
be binding in another action – except to defeat juris-
diction in any attempt to sue again in a court where 
the same jurisdictional issue arises. See Kevin M. 
Clermont, Sequencing the Issues for Judicial Decision-
making: Limitations from Jurisdictional Primacy and 
Intrasuit Preclusion, 63 Fla. L. Rev. 301, 318-21 (2011). 
The resulting desirable rule – that a jurisdictional 
finding will not carry over to the merits – derives 
from the standard of decision’s breaking the identity 
between jurisdictional issues and those on the merits. 

 Fourth, the differing standards of decision remove 
the pressure to divide all issues as going either to the 
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jurisdiction or to the merits. This separation approach 
sometimes works. E.g., Arbaugh v. Y&H Corp., 546 
U.S. 500 (2006) (classifying as merits the number of 
employees to trigger Title VII). But often jurisdiction 
and merits do overlap, and in some instances they 
must overlap. Overlapping issues typify civil rights, 
securities, antitrust, and many other sorts of cases. 
So, trying always to separate jurisdiction and merits 
completely would be unwise. By removing the disad-
vantages of overlap, the prima facie standard relieves 
the judicial urge to divide all issues into two, mutually 
exclusive piles of jurisdictional and merits issues. 

 Fifth, the prima facie standard prevents a liti-
gant from relitigating the merits under the guise of a 
jurisdictional attack. Under a prima facie regime, a 
default judgment will not leave the merits open to full 
litigation upon a collateral attack or other request for 
relief from judgment. Once again, differing standards 
of decision break the identity of jurisdiction and 
merits to avoid the danger. Consequently, if a defen-
dant were later to launch a collateral attack, all that 
the plaintiff would have to establish on the overlap-
ping jurisdictional issues is a prima facie showing. 

 For the purposes of the instant case, the related 
procedural lesson is that, on appeal from a litigated 
judgment, the appellant cannot avoid restrictions on 
reopening the merits simply by calling the attack a 
jurisdictional inquiry. Subject-matter jurisdiction is a 
different issue from the merits, governed by a different 
standard of decision. Once the appellate court decides 
that the lower court had subject-matter jurisdiction, 
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the appellate court should review the merits under its 
normal limitations on reviewability. 

 
B. The Prima Facie Standard Requires 

Only a Showing of Some Sort of Rea-
sonable Likelihood. 

 The instant case does not require this Court to 
specify the meaning of “prima facie” beyond the sense 
of some sort of reasonable likelihood that the over-
lapping jurisdictional proposition prevails. The stan-
dard delivers all of its benefits simply by being lower 
than more-likely-than-not. It is a purposely malleable 
standard that would in application vary primarily 
with the nature of the issue. But here the generalized 
formulation suffices to conclude that this district 
court possessed admiralty jurisdiction. 

 If this Court were to specify the meaning of 
prima facie in this context, its task would be to assign 
an appropriate standard of decision to the contested 
jurisdictional element of vessel-hood, one that reflects 
the direct costs of applying the standard and the ele-
ment’s importance in terms of the expected value of 
resultant errors, giving due weight to the differential 
between the policy against failing to provide a forum 
to the jurisdictional proponent (type II error) and the 
policy against failing to limit the burden on the oppo-
nent (type I error). The aim is to minimize the sum of 
the costs, but the trick would be to specify properly 
the sources and magnitudes of all the various costs. 
Above, it was the costs of applying a preponderance 
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standard to overlapping jurisdictional issues – direct 
costs such as holding a full-dress hearing, as well as 
the consequences as to jury right, preclusive effect, 
jurisdictional doctrine, and subsequent attack – that 
drove the standard down to prima facie proof. Now, it 
is the varying differential between type I and type II 
error costs that causes further adjustment in the 
meaning of prima facie for different jurisdictional ele-
ments, so that conceivably the courts might demand a 
stronger jurisdictional showing on the existence of a 
“vessel” than on the presence of the jurisdictional 
amount. 

 In specifying the meaning of prima facie, the 
temptation could arise to take advantage of the term’s 
malleability by attempting to adjust the standard 
with infinite fineness in response to the contested 
fact’s importance. But the boundedly rational human 
mind cannot reliably make such fine adjustments, 
and so the law should not call upon it to do so. Just as 
the traditional standards of proof above equipoise have 
coalesced around (1) preponderance of the evidence, 
(2) clear and convincing evidence, and (3) beyond a 
reasonable doubt, the standards of decision below 
equipoise should follow a quantum-step approach that 
recognizes only the gradations of (1) slightest possi-
bility, (2) reasonable possibility, and (3) substantial 
possibility. See Kevin M. Clermont, Procedure’s Magi-
cal Number Three: Psychological Bases for Standards 
of Decision, 72 Cornell L. Rev. 1115, 1143, 1152 n.144 
(1987). 
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 This task of assigning the appropriate standard 
of decision to each element is a typical and traditional 
one for the law, here made easier by the realization 
that the choice is among only the quantum steps on 
the lower half of the probability scale. Depending on 
the particular threshold issue’s importance, “prima 
facie” might mean any of the standards below the 
more-likely-than-not standard, namely, slightest pos-
sibility, reasonable possibility, substantial possibility, 
or equipoise. 

 For overlapping jurisdictional issues similar to 
the one in the instant case, the Eleventh Circuit has 
ruled that jurisdiction exists unless it is clearly 
immaterial or frivolous. E.g., Garcia v. Copenhaver, 
Bell & Associates, M.D.’s, P.A., 104 F.3d 1256, 1266 
(11th Cir. 1997) (testing whether the defendant was 
an “employer” under ADEA); Lawrence v. Dunbar, 
919 F.2d 1525, 1530 & n.7 (11th Cir. 1990) (testing 
“scope of employment” under FTCA). What that test 
would mean is that jurisdiction here exists if the City 
showed a reasonable possibility that the thing was a 
“vessel.” See Morrison v. Amway Corp., 323 F.3d 920, 
929 (11th Cir. 2003) (saying that status as employer 
“implicated both jurisdiction and the underlying 
merits of Appellant’s FMLA claim,” and so jurisdiction 
exists if plaintiff produces prima facie proof, which 
here means sufficient evidence to survive the sum-
mary judgment standard). Such a specification of the 
prima facie standard in this context, as meaning a 
reasonable possibility, appears appropriate. 
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III. In This Case, the Well-Established and 
Well-Justified Prima Facie Standard of 
Decision Means that the District Court 
Possessed Subject-Matter Jurisdiction. 

 Respondent City brought an in rem suit against 
the houseboat to foreclose maritime liens for neces-
saries and for trespass in the United States District 
Court for the Southern District of Florida. 

 The City founded original subject-matter juris-
diction on the admiralty provision in 28 U.S.C. § 1333 
(“The district courts shall have original jurisdiction, 
exclusive of the courts of the States, of: (1) Any civil 
case of admiralty or maritime jurisdiction. . . .”). Ad-
miralty jurisdiction encompasses a judicially specified 
list of case categories, which includes suits to enforce 
maritime liens on vessels. See American Dredging Co. 
v. Miller, 510 U.S. 443, 446-47 (1994). So the meaning 
of “vessel” can be critical to jurisdiction. 

 On the merits, the City was seeking to enforce 
maritime liens on a vessel. It relied, inter alia, on the 
Federal Maritime Lien Act, 46 U.S.C. § 31342(a) (“a 
person providing necessaries to a vessel on the order 
of the owner or a person authorized by the owner – 
(1) has a maritime lien on the vessel; (2) may bring a 
civil action in rem to enforce the lien”). The merits, 
then, also could turn on the meaning of “vessel.” 

 Indeed, the court’s acquisition of in rem territorial 
jurisdiction over Lozman’s houseboat rested on the 
existence of a maritime lien. See The Rock Island 
Bridge, 73 U.S. (6 Wall.) 213, 216 (1867). And the 
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existence of a maritime lien involves the definition of 
“vessel.” See Robert Force, Admiralty and Maritime 
Law 164 (Federal Judicial Center, 2004). 

 In short, “a ship’s characterization as a ‘vessel’ 
is a mandatory prerequisite to the attachment of a 
maritime lien. Because a district court’s authority to 
arrest a ship and to adjudicate an in rem proceeding 
against it requires the attachment of a maritime lien, 
both the lien and the district court’s jurisdiction de-
pend on a ship’s status as a ‘vessel.’ ” Crimson Yachts 
v. Betty Lyn II Motor Yacht, 603 F.3d 864, 872 (11th 
Cir.), cert. denied, 131 S. Ct. 178 (2010). 

 For all these purposes, “vessel” is defined in 1 
U.S.C. § 3 (“The word ‘vessel’ includes every descrip-
tion of watercraft or other artificial contrivance used, 
or capable of being used, as a means of transportation 
on water.”). Nevertheless, determining vessel-hood for 
jurisdictional purposes is a separate inquiry from 
vessel-hood on the merits, because a lower standard 
of decision governs the jurisdictional inquiry. 

 
A. In Addition to All Other Possible Ar-

guments, Subject-Matter Jurisdiction 
Existed by Virtue of the Lower Stan-
dard of Decision. 

 Petitioner Lozman, assuming a defensive posture 
in the district court, (1) unsuccessfully argued for lack 
of subject-matter jurisdiction on the ground that his 
houseboat was not a “vessel” and (2) unsuccessfully 
litigated the merits while possibly further urging 
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with a lack of clarity that his houseboat was not a 
“vessel.” 

 To be more precise, in the district court Lozman 
moved to dismiss for lack of subject-matter jurisdic-
tion. The district court denied the motion, seemingly 
on the ground that the City had established vessel-
hood sufficiently for jurisdictional purposes.3 Later, on 
partial summary judgment, the district court decided 
that the houseboat actually was a “vessel.”4 

 In Lozman’s appellate brief, his principal argu-
ment came under this heading: “The District Court 
Exercised Admiralty Subject Matter Jurisdiction When 
The Structure Was Not A Vessel.”5 On certiorari, he 
framed the Question Presented in terms of a challenge 
to the existence of “federal maritime jurisdiction.”6 

 
 3 City of Riviera Beach v. That Certain Unnamed Gray, 
Two-Story Vessel, Approximately Fifty-Seven Feet in Length, No. 
09-80594-CIV (S.D. Fla. Sept. 9, 2009), Add. to Resp. Br. 1a. 
 4 City of Riviera Beach v. That Certain Unnamed Gray, 
Two-Story Vessel Approximately Fifty-Seven Feet in Length, No. 
09-80594-CIV (S.D. Fla. Nov. 19, 2009), App. to Pet. Cert. 33a, 
38a-42a. 
 5 Brief for Claimant-Appellant at 12-26, City of Riviera 
Beach v. That Certain Unnamed Gray, Two-Story Vessel Approx-
imately Fifty-Seven Feet in Length, 649 F.3d 1259 (11th Cir. 
2011) (No. 10-10695), 2010 WL 6019487. 
 6 Question Presented: “Whether a floating structure that is 
indefinitely moored receives power and other utilities from shore 
and is not intended to be used in maritime transportation or 
commerce constitutes a ‘vessel’ under 1 U.S.C. § 3, thus trigger-
ing federal maritime jurisdiction.” 



21 

 The position of amicus is that Lozman is certainly 
wrong on the jurisdictional point. Subject-matter juris-
diction existed, because the plaintiff needed to make 
only a prima facie showing on any jurisdictional issue 
that overlapped the merits, such as the question of 
whether the houseboat was a “vessel.” The City made 
the necessary showing to sustain subject-matter juris-
diction. Given jurisdiction, the more difficult issue 
before the courts below, and now perhaps before this 
Court if Lozman has preserved the issue for review, is 
the meaning of “vessel” for purposes of the merits. 
But regardless of the difficulties in defining “vessel,” 
subject-matter jurisdiction in this case was easy to 
establish because of the lower standard of decision. 

 The ease of the jurisdictional issue explains why 
neither the district court nor the Eleventh Circuit 
treated subject-matter jurisdiction as being in doubt. 
The lower courts apparently applied the prima facie 
standard – consciously or intuitively – to confirm 
quickly the existence of subject-matter jurisdiction, 
and then proceeded to treat the merits with more care. 
The bulk of their opinions treated vessel-hood on the 
merits, under the ordinary standard of decision. 

 The other key cases in the area – such as Stewart 
v. Dutra Construction Co., 543 U.S. 481 (2005), and 
Pavone v. Mississippi Riverboat Amusement Corp., 
52 F.3d 560 (5th Cir. 1995) – read the same way. 
They do not act at all as if subject-matter jurisdiction 
is in doubt. Often, they do not even advert to the 
underlying question of jurisdiction. Instead, they pass 
directly to the merits, ruling on how to interpret 
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vessel-hood for the purposes of the ultimate merits. 
Theirs is the proper course of decision. Federal courts 
should surely have jurisdiction to spell out the defini-
tion of “vessel” for the purposes of federal law. 

 
B. On the Merits, Petitioner Cannot Now 

Introduce New Matter Under the Guise 
of Challenging Subject-Matter Juris-
diction. 

 A major reason for separating out the issue of 
subject-matter jurisdiction, deciding it, and getting 
it off the table is to prevent a party from relitigating 
the merits under the guise of rechallenging subject-
matter jurisdiction. 

 Subject-matter jurisdiction is open to attack on 
appeal. For an issue common to the jurisdiction and 
the merits, the temptation for a party is to reopen the 
issue by attacking jurisdiction. Then the party can 
introduce new theories, grounds, and even evidence. 

 However, recognizing that a different standard of 
decision applies to the jurisdiction than to the merits 
would close off this end-run. As long as the jurisdic-
tional proponent has shown a reasonable likelihood 
that the jurisdictional proposition prevails, then the 
opponent’s further attack on the issue is an attack on 
the merits – subject to the usual constraints on 
reopening old and raising new disputes. 

 So here, a reasonable likelihood existed that the 
houseboat was a “vessel.” Subject-matter jurisdiction 
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therefore existed. Now Lozman’s challenge could only 
go to the merits determination. He cannot now for-
ward new facts, say, concerning the purpose of con-
structing his houseboat, in order to change the result 
on vessel-hood. He cannot introduce new theories, 
grounds, or evidence to undermine the adverse sum-
mary judgment and trial results. 

---------------------------------  --------------------------------- 
 

CONCLUSION 

 For the foregoing reasons, and those set forth in 
Respondent’s brief, this Court should uphold the find-
ings below that subject-matter jurisdiction existed. 
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